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See accompanying notes to condensed consolidated financial statements.  
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JETBLUE AIRWAYS CORPORATION  
CONDENSED CONSOLIDATED BALANCE SHEETS  

(in millions, except share and per share data)  

   March 31, 2014    December 31, 2013  

   (unaudited)     
ASSETS          

CURRENT ASSETS          

Cash and cash equivalents  $ 501    $ 225  
Investment securities  270    402  
Receivables, less allowance (2014-$6; 2013-$6)  133    129  
Prepaid expenses and other  452    300  

Total current assets  1,356    1,056  
PROPERTY AND EQUIPMENT          

Flight equipment  5,752    5,778  
Predelivery deposits for flight equipment  197    181  

   5,949    5,959  
Less accumulated depreciation  1,203    1,185  

   4,746    4,774  
Other property and equipment  717    688  
Less accumulated depreciation  250    251  

   467    437  
Assets constructed for others  561    561  
Less accumulated depreciation  122    116  

   439    445  
Total property and equipment  5,652    5,656  

OTHER ASSETS          

Investment securities  97    114  
Restricted cash  60    57  
Other  480    467  

Total other assets  637    638  

TOTAL ASSETS  $ 7,645    $ 7,350  
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See accompanying notes to condensed consolidated financial statements.  
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JETBLUE AIRWAYS CORPORATION  
CONDENSED CONSOLIDATED BALANCE SHEETS  

(in millions, except share and per share amounts)  

   March 31, 2014    December 31, 2013  

   (unaudited)     
LIABILITIES AND STOCKHOLDERS’ EQUITY          

CURRENT LIABILITIES          

Accounts payable  $ 188    $ 180  
Air traffic liability  1,007    825  
Accrued salaries, wages and benefits  164    171  
Other accrued liabilities  309    229  
Current maturities of long-term debt and capital leases  307    469  

Total current liabilities  1,975    1,874  
        

LONG-TERM DEBT AND CAPITAL LEASE OBLIGATIONS  2,332    2,116  
        

CONSTRUCTION OBLIGATION  498    501  
        

DEFERRED TAXES AND OTHER LIABILITIES          

Deferred income taxes  607    605  
Other  97    120  

   704    725  
STOCKHOLDERS’ EQUITY          

Preferred stock, $0.01 par value; 25,000,000 shares authorized, none issued  —   — 
Common stock, $0.01 par value; 900,000,000 shares authorized, 348,509,630 and 346,489,574 shares 
issued and 296,790,736 and 295,587,126 shares outstanding at March 31, 2014 and December 31, 2013, 
respectively  3    3  
Treasury stock, at cost; 51,719,505 and 50,902,448 shares at March 31, 2014 and December 31, 2013, 
respectively  (50 )   (43 ) 

Additional paid-in capital  1,580    1,573  
Retained earnings  605    601  
Accumulated other comprehensive loss  (2 )   — 

Total stockholders’ equity  2,136    2,134  

TOTAL LIABILITIES AND STOCKHOLDERS’ EQUITY  $ 7,645    $ 7,350  
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JETBLUE AIRWAYS CORPORATION  
CONSOLIDATED STATEMENTS OF OPERATIONS  

(unaudited, in millions, except per share amounts)  
 

 

 
 

See accompanying notes to condensed consolidated financial statements.  
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     Three Months Ended March 31,  

     2014    2013  

OPERATING REVENUES            

Passenger    $ 1,230    $ 1,186  
Other    119    113  

Total operating revenues    1,349    1,299  
OPERATING EXPENSES            

Aircraft fuel and related taxes    464    467  
Salaries, wages and benefits    329    280  
Landing fees and other rents    77    70  
Depreciation and amortization    78    68  
Aircraft rent    31    32  
Sales and marketing    54    50  
Maintenance materials and repairs    94    114  
Other operating expenses    181    159  

Total operating expenses    1,308    1,240  
          

OPERATING INCOME    41    59  
          

OTHER INCOME (EXPENSE)            

Interest expense    (37 )   (41 ) 

Capitalized interest    3    3  
Interest income (expense) and other    (1 )   2  

Total other income (expense)    (35 )   (36 ) 

          

INCOME BEFORE INCOME TAXES    6    23  
          

Income tax expense    2    9  
          

NET INCOME    $ 4    $ 14  

EARNINGS PER COMMON SHARE:            

Basic    $ 0.01    $ 0.05  

Diluted    $ 0.01    $ 0.05  
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JETBLUE AIRWAYS CORPORATION  
CONSOLIDATED STATEMENTS OF COMPREHENSIVE INCOME  

(unaudited, in millions)  

 

See accompanying notes to condensed consolidated financial statements.  
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   Three Months Ended March 31,  

   2014    2013  

NET INCOME  $ 4    $ 14  
Changes in fair value of derivative instruments, net of reclassifications into earnings (net of $(1) and $0 of 
taxes in 2014 and 2013, respectively)  (2 )   — 
Total other comprehensive loss  (2 )   — 

COMPREHENSIVE INCOME  $ 2    $ 14  
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JETBLUE AIRWAYS CORPORATION  
CONDENSED CONSOLIDATED STATEMENTS OF CASH FLOWS  

(unaudited, in millions)  

   Three Months Ended March 31,  

   2014    2013  

CASH FLOWS FROM OPERATING ACTIVITIES          

Net income  $ 4    $ 14  
Adjustments to reconcile net income to net cash provided by operating activities:          

Deferred income taxes  2    9  
Depreciation  68    61  
Amortization  14    11  
Stock-based compensation  7    3  
Collateral returned for derivative instruments  —   3  
Changes in certain operating assets and liabilities  213    106  
Other, net  14    (2 ) 

Net cash provided by operating activities  322    205  
CASH FLOWS FROM INVESTING ACTIVITIES          

Capital expenditures  (158 )   (74 ) 

Predelivery deposits for flight equipment  (32 )   (9 ) 

Purchase of held-to-maturity investments  (66 )   (69 ) 

Proceeds from the maturities of held-to-maturity investments  104    116  
Purchase of available-for-sale securities  (200 )   (119 ) 

Proceeds from the sale of available-for-sale securities  308    154  
Other, net  (2 )   (1 ) 

Net cash used in investing activities  (46 )   (2 ) 

CASH FLOWS FROM FINANCING ACTIVITIES          

Proceeds from:          

Issuance of long-term debt  248    24  
Short-term borrowings and lines of credit  —   190  

Repayment of long-term debt and capital lease obligations  (237 )   (52 ) 

Repayment of short-term borrowings and lines of credit  —   (190 ) 

Other, net  (11 )   (11 ) 

Net cash used in financing activities  —   (39 ) 

INCREASE IN CASH AND CASH EQUIVALENTS  276    164  
Cash and cash equivalents at beginning of period  225    182  

Cash and cash equivalents at end of period  $ 501    $ 346  
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JETBLUE AIRWAYS CORPORATION  

NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENT S  

(unaudited)  

March 31, 2014  
 

NOTE 1 - SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES   

Basis of Presentation  

JetBlue predominately provides air transportation services across the United States, the Caribbean and Latin America. Our condensed 
consolidated financial statements include the accounts of JetBlue Airways Corporation, or JetBlue, and our subsidiaries, collectively referred to 
as “we” or the “Company”. All majority-owned subsidiaries are consolidated on a line by line basis, with all intercompany transactions and 
balances having been eliminated. These condensed consolidated financial statements and related notes should be read in conjunction with our 
2013 audited financial statements included in our Annual Report on Form 10-K for the year ended December 31, 2013 , or our 2013 Form 10-K.  

These condensed consolidated financial statements are unaudited and have been prepared by us following the rules and regulations of the 
Securities and Exchange Commission, or the SEC. In our opinion they reflect all adjustments, including normal recurring items, that are 
necessary to present fairly the results for interim periods. Certain information and footnote disclosures normally included in financial statements 
prepared in accordance with U.S. generally accepted accounting principles, or U.S. GAAP, have been condensed or omitted as permitted by such 
rules and regulations; however, we believe that the disclosures are adequate to make the information presented not misleading. Operating results 
for the periods presented herein are not necessarily indicative of the results that may be expected for the entire year.  

Investment securities  

Investment securities consist of available-for-sale investment securities and held-to-maturity investment securities. When sold, we use a 
specific identification method to determine the cost of the securities.  

Held-to-maturity investment securities. The contractual maturities of the corporate bonds we held as of March 31, 2014 were not greater 
than 24 months. We did not record any significant gains or losses on these securities during the three months ended March 31, 2014 or 2013 . 
The estimated fair value of these investments approximated their carrying value as of March 31, 2014 and December 31, 2013 , respectively.  

The carrying values of investment securities consisted of the following at March 31, 2014 and December 31, 2013 (in millions):  
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March 31,  

2014    
December 31,  

2013  

   (unaudited)       

Available-for-sale securities          

Time deposits  $ 45    $ 70  
Commercial paper  35    118  

   80    188  
Held-to-maturity securities          

Corporate bonds  234    275  
Time deposits  53    53  

   287    328  

Total  $ 367    $ 516  
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Intangible Assets  

Our intangible assets consist primarily of acquired take-off and landing slots, or Slots, at certain domestic airports. Slots are the rights to 
take-off or land at a specific airport during a specific time period of the day and are a means by which airport capacity and congestion can be 
managed. We account for Slots at High Density airports, including Reagan National Airport in Washington, D.C. and LaGuardia and JFK 
Airports in New York City as indefinite life intangible assets which results in no amortization expense, while Slots at other airports are 
amortized on a straight-line basis over their expected useful lives, up to 15 years . As of December 31, 2013, we changed our estimated lives for 
Slots at High Density Airports from 15 years to indefinite life. We incurred amortization expense of $1 million and $5 million related to Slots at 
High Density Airports for the three months ended March 31, 2013 and the 12 months ended December 31, 2013, respectively.  

In March 2014, we completed the purchase of 24 Slots at Reagan National Airport for $75 million . We plan to begin using these Slots in 
the second half of 2014. Consistent with our accounting treatment for Slots at all High Density Airports, we have assigned these assets an 
indefinite life.  

 

NOTE 2 — SHARE-BASED COMPENSATION  

During the three months ended March 31, 2014 , 2.0 million restricted stock units vested and 1.9 million restricted stock units were granted 
under the 2011 Incentive Compensation Plan and the Amended and Restated 2002 Stock Incentive Plan.  

 

NOTE 3 — LONG TERM DEBT, SHORT TERM BORROWINGS, AND  CAPITAL LEASE OBLIGATIONS  

In March 2014, we completed a private placement of $226 million in pass-through certificates, Series 2013-1. The certificates, which were 
issued by a pass-through trust, are not obligations of JetBlue. The proceeds from the issuance of the pass-through certificates were used to 
purchase equipment notes issued by JetBlue and secured by 14 of our previously unencumbered aircraft. Principal and interest are payable 
semiannually, starting in September 2014. Separately, we also issued $22 million in fixed rate notes secured by one aircraft.  

During the three months ended March 31, 2014 , we made scheduled principal payments of $237 million , including the final payment on 
the Series 2004-1 EETC of $188 million . As a result, 13 aircraft became unencumbered.  

During the three months ended March 31, 2014, we took delivery of one new aircraft that was financed with a capital lease  payable through 
2024. This transaction resulted in $38 million of net non-cash financing.  

Aircraft, engines, other equipment and facilities with a net book value of $3.71 billion at March 31, 2014 have been pledged as security 
under various loan agreements. As of March 31, 2014 , we owned, free of encumbrance, 20 Airbus A320 aircraft, one EMBRAER 190 aircraft, 
and 30 spare engines. At March 31, 2014 , the weighted average interest rate of all of our long-term debt and capital lease obligations was 4.5% 
and scheduled maturities were $248 million for the remainder of 2014 , $298 million in 2015 , $492 million in 2016 , $226 million in 2017 , 
$269 million in 2018 and $1.10 billion thereafter .  
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The carrying amounts and estimated fair values of our long-term debt at March 31, 2014 and December 31, 2013 were as follows (in 
millions):  

 

The estimated fair values of our publicly held long-term debt are classified as Level 2 in the fair value hierarchy. The fair values of our 
enhanced equipment notes and our special facility bonds were based on quoted market prices in markets with low trading volumes. The fair 
value of our convertible debentures was based upon other observable market inputs since they are not actively traded. The fair value of our non-
public debt was estimated using a discounted cash flow analysis based on our borrowing rates for instruments with similar terms and therefore 
classified as Level 3 in the fair value hierarchy. The fair values of our other financial instruments approximate their carrying values.  

We have financed certain aircraft with enhanced equipment trust certificates, or EETCs, primarily for the purpose of being able to finance 
several aircraft at the one time, rather than separately. The structure of our EETC financing is that we create pass-through trusts in order to issue 
pass-through certificates. The proceeds from the issuance of these certificates are then used to purchase equipment notes which are issued by us 
and are secured by our aircraft. These trusts meet the definition of a variable interest entity, or VIE, as defined in the Consolidations topic of the 
Codification and must be considered for consolidation in our condensed consolidated financial statements. Our assessment of the EETCs 
considers both quantitative and qualitative factors including the purpose for which these trusts were established and the nature of the risks in 
each. The main purpose of the trust structure is to enhance the credit worthiness of our debt obligation through certain bankruptcy protection 
provisions, liquidity facilities and lower our total borrowing cost. We concluded that we are not the primary beneficiary in these trusts due to our 
involvement in them being limited to principal and interest payments on the related notes, the trusts were not set up to pass along variability 
created by credit risk to us and the likelihood of our defaulting on the notes. Therefore, we have not consolidated these trusts in our condensed 
consolidated financial statements.  
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     March 31, 2014    December 31, 2013  

     Carrying Value    
Estimated Fair 

Value    Carrying Value    
Estimated Fair 

Value  

     (unaudited)    (unaudited)            

Public Debt                      

Floating rate enhanced equipment notes:                      

    Class G-1, due through 2016    $ 53    $ 51    $ 55    $ 54  
    Class G-2, due 2014 and 2016    185    181    373    365  
Fixed rate special facility bonds, due through 2036    78    74    78    68  
6.75% convertible debentures due in 2039    162    303    162    297  
5.5% convertible debentures due in 2038    68    137    68    134  
                  

Non-Public Debt                      

Fixed rate enhanced equipment notes, due through 2022    $ 226    $ 224    $ —   $ — 
Floating rate equipment notes, due through 2025    617    627    634    645  
Fixed rate equipment notes, due through 2026    1,107    1,170    1,110    1,161  
                  

Total    $ 2,496    $ 2,767    $ 2,480    $ 2,724  
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NOTE 4 — ACCUMULATED OTHER COMPREHENSIVE INCOME (LO SS)  

Comprehensive income (loss) includes changes in fair value of our aircraft fuel derivatives and interest rate swap agreements, which 
qualify for hedge accounting. A rollforward of the amounts included in the accumulated other comprehensive income (loss), net of taxes for the 
three months ended March 31, 2014 and March 31, 2013 are as follows (in millions, unaudited):  

NOTE 5 — EARNINGS PER SHARE  

The following table shows how we computed basic and diluted earnings per common share (in millions, share amounts in thousands, 
unaudited):  

 
11  

   
Aircraft Fuel  

Derivatives (1)    
Interest Rate  

Swaps (2)    Total  

Beginning accumulated gains (losses) at December 31, 2013  $ 1    $ (1 )   $ — 
Reclassifications into earnings (net of $0 of taxes)  1    —   1  
Change in fair value (net of $(1) of taxes)  (3 )   —   (3 ) 

Ending accumulated losses at March 31, 2014  $ (1 )   $ (1 )   $ (2 ) 

   
Aircraft Fuel  

Derivatives (1)    
Interest Rate  

Swaps (2)    Total  

Beginning accumulated losses at December 31, 2012  $ (1 )   $ (7 )   (8 ) 
Reclassifications into earnings (net of $1 of taxes)  —   2    2  
Change in fair value (net of $(1) of taxes)  (2 )   —   (2 ) 

Ending accumulated losses at March 31, 2013  $ (3 )   $ (5 )   (8 ) 

__________________________               

(1) Reclassified to aircraft fuel expense               

(2) Reclassified to interest expense               

   Three Months Ended March 31,  

   2014    2013  

Numerator:          

Net income  $ 4    $ 14  
Effect of dilutive securities:          

Interest on convertible debt, net of income taxes and profit sharing  —   1  

Net income applicable to common stockholders after assumed conversions for diluted earnings per share  $ 4    $ 15  

Denominator:          

Weighted average shares outstanding for basic earnings per share  294,826    279,768  
Effect of dilutive securities:          

Employee stock options  2,387    1,662  
Convertible debt  —   27,428  

Adjusted weighted average shares outstanding and assumed conversions for diluted earnings per share  297,213    308,858  

   Three Months Ended March 31,  

   2014    2013  

Shares excluded from EPS calculation (in millions):          

Shares issuable upon conversion of our convertible debt as assumed conversion would be antidilutive  48.4    33.1  
Shares issuable upon exercise of outstanding stock options or vesting of restricted stock units as assumed 
exercise would be antidilutive  11.9    17.5  
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As of March 31, 2014 , a total of approximately 1.4 million shares of our common stock, which were lent to our share borrower pursuant to 
the terms of our share lending agreement as described more fully in Note 2 to our 2013 Form 10-K, were issued and outstanding for corporate 
law purposes. Holders of the borrowed shares have all the rights of a holder of our common stock. However, because the share borrower must 
return all borrowed shares to us (or identical shares or, in certain circumstances of default by the counterparty, the cash value thereof), the 
borrowed shares are not considered outstanding for the purpose of computing and reporting basic or diluted earnings per share. The fair value of 
similar common shares not subject to our share lending arrangement, based upon our closing stock price at March 31, 2014 , was approximately 
$12 million .  

In March 2014, JetBlue executed an agreement for the repurchase of up to 45,000 shares per day, structured pursuant to Rule 10b5-1 under 
the Securities Exchange Act of 1934 as amended, with a maximum of eight million shares to be repurchased for the year. The share repurchases 
commenced April 8, 2014 and will terminate no later than December 31. 2014. We may adjust or change our repurchases practice based on 
market conditions and other alternatives.  

 

NOTE 6 — EMPLOYEE RETIREMENT PLAN  

We sponsor a retirement savings 401(k) defined contribution plan, or the Plan, covering all of our employees where we match employee 
contributions of up to 5% of eligible wages. Our non-management employees receive a discretionary contribution of 5% of eligible wages, 
which we refer to as Retirement Plus. They are also eligible to receive profit sharing, calculated as 15% of adjusted pre-tax income and reduced 
by the Retirement Plus contributions. Certain FAA-licensed employees receive an additional contribution of 3% of eligible compensation, which 
we refer to as Retirement Advantage. Total 401(k) company match, Retirement Plus, profit sharing, and Retirement Advantage expensed for the 
three months ended March 31, 2014 and 2013 was $24 million  and $20 million , respectively.  

 

NOTE 7 — COMMITMENTS AND CONTINGENCIES  

As of March 31, 2014 , our firm aircraft orders consisted of three Airbus A320 aircraft, 48 Airbus A321 aircraft, 30 Airbus A320 new 
engine option (A320neo) aircraft, 30 Airbus A321neo aircraft, 24 EMBRAER 190 aircraft and 10 spare engines scheduled for delivery through 
2022 . Committed expenditures for these aircraft and related flight equipment, including estimated amounts for contractual price escalations and 
predelivery deposits, will be approximately $430 million for the remainder of 2014 , $660 million in 2015 , $785 million in 2016 , $835 million 
in 2017 , $855 million in 2018 and $3.2 billion thereafter. We are scheduled to receive eight new Airbus A321 aircraft during the remainder of 
2014, three of which have committed financing. We plan to purchase the remaining 2014 scheduled deliveries with cash.  

Our aircraft lease agreements contain termination provisions which include standard maintenance and return conditions. Our policy is to 
record these lease return conditions when they are probable and the costs can be estimated.  

Our commitments also include those of LiveTV, which has several noncancelable long-term purchase agreements with various suppliers to 
provide equipment to be installed on its customers’ aircraft, including JetBlue’s aircraft. As of March 31, 2014, committed expenditures to these 
suppliers were approximately $50 million for the remainder of 2014, $6 million in 2015 and $2 million in each of the years of 2016 through 
2018. Separately, JetBlue has an agreement with ViaSat Inc. through 2020 relating to in-flight broadband connectivity technology on our 
aircraft. The agreement stipulates a $20 million minimum commitment for the connectivity service and a $25 million minimum commitment for 
the related hardware and software purchases. As part of the sale of LiveTV, refer to Note 10, these commitments to ViaSat Inc. will be assigned 
to LiveTV and we will have a new seven year in-flight entertainment and connectivity commitment to LiveTV.  

In 2012 we commenced construction on T5i, an expansion to T5 that we intend to use as an international arrival facility. An amendment of 
the original T5 lease was executed in 2013 to include this expansion. JetBlue is self-funding the estimated $175 million construction cost of this 
facility, which is expected to be completed in late 2014. Through March 31, 2014 , total costs incurred for the T5i Project were $112 million .  

As of March 31, 2014 , we had approximately $33 million in assets that serve as collateral for letters of credit related to a certain number of 
our leases. These are included in restricted cash and expire at the end of the related lease terms. Additionally, we had approximately $25 million 
pledged related to our workers compensation insurance policies and other business partner agreements, which will expire according to the terms 
of the related policies or agreements.  
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Environmental Liability  

In 2012, during performance of required environmental testing, the presence of light non-aqueous phase petroleum liquid was discovered 
in certain subsurface monitoring wells on the property at JFK. Our lease with the Port Authority of New York and New Jersey, or PANYNJ, 
provides that under certain circumstances we may be responsible for investigating, delineating, and remediating such subsurface contamination, 
even if we are not necessarily the party that caused its release. We engaged environmental consultants to assess the extent of the contamination 
and assist us in determining steps to remediate it. A preliminary estimate indicated costs of remediation could range from $1 million up to 
approximately $3 million . As of March 31, 2014 , we have accrued $2 million for current estimates of remediation costs, which is included in 
current liabilities on our condensed consolidated balance sheets. However, as with any environmental contamination, there is the possibility this 
contamination could be more extensive than estimated at this stage. We have a pollution insurance policy that protects us against these types of 
environmental liabilities, which we expect to mitigate some of our exposure in this matter.  

Based upon information currently known to us, we do not expect these environmental proceedings to have a material adverse effect on our 
condensed consolidated balance sheets, results of operations, or cash flows. However, it is not possible to predict with certainty the impact on us 
of future environmental compliance requirements or the costs of resolving the matter, in part because the scope of the remediation that may be 
required is not certain and environmental laws and regulations are subject to modification and changes in interpretation.  

Legal Matters  

Occasionally, we are involved in various claims, lawsuits, regulatory examinations, investigations and other legal matters arising, for the 
most part, in the ordinary course of business. The outcome of litigation and other legal matters is always uncertain. The Company believes it has 
valid defenses to the legal matters currently pending against it, is defending itself vigorously and has recorded accruals determined in accordance 
with U.S. GAAP, where appropriate. In making a determination regarding accruals, using available information, we evaluate the likelihood of an 
unfavorable outcome in legal or regulatory proceedings to which we are a party and record a loss contingency when it is probable a liability has 
been incurred and the amount of the loss can be reasonably estimated. These subjective determinations are based on the status of such legal or 
regulatory proceedings, the merits of our defenses and consultation with legal counsel. Actual outcomes of these legal and regulatory 
proceedings may materially differ from our current estimates. It is possible that resolution of one or more of the legal matters currently pending 
or threatened could result in losses material to our consolidated results of operations, liquidity or financial condition.  

To date, none of these types of litigation matters, most of which are typically covered by insurance, has had a material impact on our 
operations or financial condition. We have insured and continue to insure against most of these types of claims. A judgment on any claim not 
covered by, or in excess of, our insurance coverage could materially adversely affect our financial condition or results of operations.  

Employment Agreement Dispute. In or around March 2010, attorneys representing a group of current and former pilots (the “Claimants”) 
filed a Request for Mediation with the American Arbitration Association concerning a dispute over the interpretation of a provision of their 
individual JetBlue Airways Corporation Employment Agreement for Pilots (“Employment Agreement”).  In their Fourth Amended Arbitration 
Demand, dated June 8, 2012, the Claimants ( 972 pilots) alleged that JetBlue breached the base salary provision of the Employment Agreement 
and sought back pay and related damages for pay adjustments that occurred in each of 2002, 2007 and 2009. The Claimants also asserted that 
JetBlue had violated numerous New York state labor laws. In July 2012, in response to JetBlue's partial motion to dismiss, the Claimants 
withdrew the 2002 claims. Following an arbitration hearing on the remaining claims, in May 2013, the arbitrator issued an interim decision on 
the contractual provisions of the Employment Agreement. In 2007, all pilots received market rate pay adjustments.  The arbitrator determined 
that a 26.7% base pay rate increase provided to certain pilots during 2007 triggered the base salary provision of the Employment Agreement.  
The 2009 claims and all New York state labor law claims were dismissed.  The parties started the damages phase of the arbitration in June of 
2013. Motion practice began in July 2013 and a number of rulings by the arbitrator since that time have  significantly limited the number of 
pilots with valid claims and reduced the scope of damages. In light of those rulings, in April 2014, the Claimants provided their revised 
calculations, claiming an entitlement to damages of $5 million . We believe that any damages ultimately resulting from this dispute may be 
nominally different from the amount of damages sought by the Claimants and we have accrued an amount that we believe is probable. Our 
estimate of reasonably possible losses in excess of the probable loss is not material. However, the outcome of any arbitration is inherently 
uncertain and any final judgment may differ materially.  
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WestJet Complaint. In December 2013, WestJet, a customer of LiveTV, filed a complaint against LiveTV alleging breach of contract. 
WestJet has alleged $15 million in damages plus unspecified damages for removing the inflight entertainment systems from its aircraft. In 
January 2014, LiveTV filed a response to this Complaint and a series of Counterclaims. LiveTV disputes the accuracy and validity of the 
WestJet claims and to the extent WestJet is able to establish any liability on the part of LiveTV, LiveTV contends that the as-yet unliquidated 
damages sought by LiveTV in its Counterclaims are likely to exceed any actual damages awarded to WestJet on its Complaint. We believe the 
Complaint to be without merit and will continue to assert defenses; however, as the case is in its early stages, it is not possible to assess the 
likelihood of loss.  

In April 2014, JetBlue pilots elected to be solely represented by the Air Line Pilots Association, or ALPA. The National Mediation Board, 
or NMB, will issue a certification naming ALPA as the representative body for JetBlue pilots and we will work with ALPA to reach our first 
collective bargaining agreement. We do not believe that the result of the election will have a material impact on our financial statements.  

 

NOTE 8 —FINANCIAL DERIVATIVE INSTRUMENTS AND RISK M ANAGEMENT  

As part of our risk management techniques, we periodically purchase over the counter energy derivative instruments and enter into fixed 
forward price agreements, or FFPs, to manage our exposure to the effect of changes in the price of aircraft fuel. Prices for the underlying 
commodities have historically been highly correlated to aircraft fuel, making derivatives of them effective at providing short-term protection 
against sharp increases in average fuel prices. We also periodically enter into jet fuel basis swaps for the differential between heating oil and jet 
fuel, to further limit the variability in fuel prices at various locations.  

To manage the variability of the cash flows associated with our variable rate debt, we have also entered into interest rate swaps. We do not 
hold or issue any derivative financial instruments for trading purposes.  

Aircraft fuel derivatives  

We attempt to obtain cash flow hedge accounting treatment for each aircraft fuel derivative that we enter into. This treatment is provided 
for under the Derivatives and Hedging topic of the Codification which allows for gains and losses on the effective portion of qualifying hedges 
to be deferred until the underlying planned jet fuel consumption occurs, rather than recognizing the gains and losses on these instruments into 
earnings during each period they are outstanding. The effective portion of realized aircraft fuel hedging derivative gains and losses is recognized 
in aircraft fuel expense in the period during which the underlying fuel is consumed.  

Ineffectiveness results, in certain circumstances, when the change in the total fair value of the derivative instrument differs from the change 
in the value of our expected future cash outlays for the purchase of aircraft fuel and is recognized immediately in interest income and other. 
Likewise, if a hedge does not qualify for hedge accounting, the periodic changes in its fair value are recognized in the period of the change in 
interest income and other. When aircraft fuel is consumed and the related derivative contract settles, any gain or loss previously recorded in other 
comprehensive income is recognized in aircraft fuel expense. All cash flows related to our fuel hedging derivatives are classified as operating 
cash flows.  

Our current approach to fuel hedging is to enter into hedges on a discretionary basis without a specific target of hedge percentage needs. 
We view our hedge portfolio as a form of insurance to help mitigate the impact of price volatility and protect us against severe spikes in oil 
prices, when possible.  

The following table illustrates the approximate hedged percentages of our projected fuel usage by quarter as of March 31, 2014 related to 
our outstanding fuel hedging contracts that were designated as cash flow hedges for accounting purposes.  

 
In April 2014, we entered into jet fuel swap transactions representing additional forecasted consumption of 5% in each of the third and 

fourth quarters of 2014 as well as each quarter in 2015.  
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Jet fuel swap  
agreements    

Jet fuel cap  
agreements    Total  

Second Quarter 2014    7 %   8 %   15 % 
Third Quarter 2014    12 %   —%   12 % 
Fourth Quarter 2014    12 %   —%   12 % 
First Quarter 2015    5 %   —%   5 % 
Second Quarter 2015    5 %   —%   5 % 
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Interest rate swaps  

The interest rate hedges we had outstanding as of March 31, 2014 effectively swap floating rate debt for fixed rate debt, taking advantage 
of lower borrowing rates in existence at the time of the hedge transaction as compared to the date our original debt instruments were executed. 
As of March 31, 2014 , we had $53 million in notional debt outstanding related to these swaps, which cover certain interest payments through 
August 2016. The notional amount decreases over time to match scheduled repayments of the related debt.  

All of our outstanding interest rate swap contracts qualify as cash flow hedges in accordance with the Derivatives and Hedging topic of the 
Codification. Since all of the critical terms of our swap agreements match the debt to which they pertain, there was no ineffectiveness relating to 
these interest rate swaps in 2014 or 2013 , and all related unrealized losses were deferred in accumulated other comprehensive loss. We did not 
recognize any material additional interest expense in the three months ended March 31, 2014, compared to $3 million in additional interest 
expense in the three months ended March 31, 2013 .  

The table below reflects quantitative information related to our derivative instruments and where these amounts are recorded in our 
financial statements (dollar amounts in millions):  

 

____________________________  
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   As of  

   
March 31,  

2014    
December 31,  

2013  

   (unaudited)       

Fuel derivatives          

Asset fair value recorded in prepaid expenses and other (1)  $ 2    $ 6  
Liability fair value recorded in other accrued liabilities (1)  1    — 
Longest remaining term (months)  15    12  
Hedged volume (barrels, in thousands)  1,869    1,320  
Estimated amount of existing gains expected to be reclassified into earnings in the next 12 months  $ 1    $ 3  

Interest rate derivatives          

Liability fair value recorded in other long term liabilities (2)  $ 3    $ 3  
Estimated amount of existing losses expected to be reclassified into earnings in the next 12 months  (2 )   (2 ) 

   Three Months Ended March 31,  

   2014    2013  

   (unaudited)    (unaudited)  

Fuel derivatives          

Hedge effectiveness gains (losses) recognized in aircraft fuel expense  $ (1 )    $ — 
Hedge ineffectiveness losses recognized in other income (expense)  —   — 
Hedge losses on derivatives recognized in comprehensive income  (4 )    (3 )  

Percentage of actual consumption economically hedged  16 %   19 % 

Interest rate derivatives          

Hedge gains (losses) on derivatives recognized in comprehensive income  $ —   $ — 
Hedge losses on derivatives recognized in interest expense  —   (3 )  

(1)  Gross asset or liability of each contract prior to consideration of offsetting positions with each counterparty. 
(2)  Gross liability, prior to impact of collateral posted. 
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Any outstanding derivative instrument exposes us to credit loss in connection with our fuel contracts in the event of nonperformance by the 
counterparties to the agreements, but we do not expect that any of our six counterparties will fail to meet their obligations. The amount of such 
credit exposure is generally the fair value of our outstanding contracts for which we are in a receivable position. To manage credit risks, we 
select counterparties based on credit assessments, limit our overall exposure to any single counterparty and monitor the market position with 
each counterparty. Some of our agreements require cash deposits from either counterparty if market risk exposure exceeds a specified threshold 
amount.  

We have master netting arrangements with our counterparties allowing us the right of offset to mitigate credit risk in derivative 
transactions. The financial derivative instrument agreements we have with our counterparties may require us to fund all, or a portion of, 
outstanding loss positions related to these contracts prior to their scheduled maturities. The amount of collateral posted, if any, is periodically 
adjusted based on the fair value of the hedge contracts. Our policy is to offset the liabilities represented by these contracts with any cash 
collateral paid to the counterparties. The impact of offsetting derivative instruments is depicted below (in millions):  

 
 

NOTE 9 —FAIR VALUE OF FINANCIAL INSTRUMENTS  

Under the Fair Value Measurements and Disclosures topic of the Codification, disclosures are required about how fair value is determined 
for assets and liabilities and a hierarchy for which these assets and liabilities must be grouped is established, based on significant levels of inputs 
as follows:  

Level 1 quoted prices in active markets for identical assets or liabilities;  

Level 2 quoted prices in active markets for similar assets and liabilities and inputs that are observable for the asset or liability; or  

Level 3 unobservable inputs for the asset or liability, such as discounted cash flow models or valuations.  

The determination of where assets and liabilities fall within this hierarchy is based upon the lowest level of input that is significant to the 
fair value measurement. The following is a listing of our assets and liabilities required to be measured at fair value on a recurring basis and 
where they are classified within the fair value hierarchy as of March 31, 2014 and December 31, 2013 (in millions):  

 
16  

   Gross Amount of Recognized    
Gross Amount of 
Cash Collateral    

Net Amount Presented  
in Balance Sheet  

   Assets    Liabilities    Offset    Assets    Liabilities  

As of March 31, 2014 (unaudited)                         

Fuel derivatives  $ 2    $ 1    $ —   $ 2    $ 1  
Interest rate derivatives  —   3    3    —   — 
                    

As of December 31, 2013                         

Fuel derivatives  $ 6    $ —   $ —   $ 6    $ — 
Interest rate derivatives  —   3    3    —   — 

   As of March 31, 2014  

   (unaudited)  

   Level 1    Level 2    Level 3    Total  

Assets                    

Cash and cash equivalents  $ 342    $ —   $ —   $ 342  
Available-for-sale investment securities  —   80    —   80  
Aircraft fuel derivatives  —   2    —   2  

   $ 342    $ 82    $ —   $ 424  

Liabilities                    

Aircraft fuel derivatives  $ —   $ 1    $ —   $ 1  
Interest rate swap  —   3    —   3  

   $ —   $ 4    $ —   $ 4  



Table of Contents  
 

Refer to Note 3 for fair value information related to our outstanding debt obligations as of March 31, 2014 and December 31, 2013 .  

Cash equivalents  

Our cash equivalents include money market securities and commercial paper which are readily convertible into cash with maturities of 90 
days or less when purchased, all of which are considered to be highly liquid and easily tradable. These securities are valued using inputs 
observable in active markets for identical securities and are therefore classified as Level 1 within our fair value hierarchy.  

Available-for-sale investment securities  

Included in our available-for-sale investment securities are certificates of deposit and commercial paper with original maturities greater 
than 90 days but less than one year. The fair values of these instruments are based on observable inputs in non-active markets and are therefore 
classified as Level 2 in the hierarchy. The fair value of treasury bills are based on actively traded quoted market prices and are therefore 
classified as Level 1 in the hierarchy. We did not record any significant gains or losses on these securities during the three months ended 
March 31, 2014 and December 31, 2013 .  

Interest rate swaps       

The fair values of our interest rate swaps are based on inputs received from the related counterparty, which are based on observable inputs 
for active swap indications in quoted markets for similar terms. The fair values of these instruments are based on observable inputs in non-active 
markets and are therefore classified as Level 2 in the hierarchy.  

Aircraft fuel derivatives  

Our aircraft fuel derivatives include jet fuel swaps and jet fuel caps which are not traded on public exchanges. Their fair values are 
determined using a market approach based on inputs that are readily available from public markets for commodities and energy trading activities. 
Therefore, they are classified as Level 2 inputs. The data inputs are combined into quantitative models and processes to generate forward curves 
and volatilities related to the specific terms of the underlying hedge contracts.  

 

NOTE 10 —LIVETV  

LiveTV, a wholly owned subsidiary of JetBlue, provides inflight entertainment and connectivity solutions for various commercial airlines, 
including JetBlue. In March 2014, we announced plans to sell LiveTV to Thales Group for $400 million . The sale is expected to be completed 
in mid-2014 following receipt of required regulatory and other approvals. We anticipate the sale to produce a gain.  
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   As of December 31, 2013  

   Level 1    Level 2    Level 3    Total  

Assets                    

Cash and cash equivalents  $ 51    $ —   $ —   $ 51  
Available-for-sale investment securities  —   188    —   188  

Aircraft fuel derivatives  —   6    —   6  

   $ 51    $ 194    $ —   $ 245  

Liabilities                    

Aircraft fuel derivatives  $ —   $ —   $ —   $ — 
Interest rate swap  —   3    —   3  

   $ —   $ 3    $ —   $ 3  
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As of March 31, 2014 and December 31, 2013, the major classes of LiveTV assets and liabilities were as follows (in millions):  

 
As it is expected that the transaction will be completed within one year, all LiveTV assets and liabilities as of March 31, 2014 have been 

classified as current in the Condensed Consolidated Balance Sheets. Current assets have been reported in prepaid expenses and other while 
current liabilities have been reported in other accrued liabilities.  
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      March 31, 2014     December 31, 2013  

      (unaudited)        

Assets:              

Current Assets     $ 6    $ 7  
Property & Equipment, net     91    84  
Other Long Term Assets     100    105  

Total Assets     $ 197    $ 196  

              
Liabilities:             
Current Liabilities     $ 47    $ 42  
Deferred Credits and Other Liabilities     37    34  

Total Liabilities     $ 84    $ 76  
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ITEM 2. MANAGEMENT'S DISCUSSION AND ANALYSIS OF FIN ANCIAL CONDITION AND RESULTS OF OPERATIONS  

OVERVIEW  

First Quarter 2014 Highlights  

• We reported our 16th consecutive quarter of net income.  

• We had a 3.6% increase in passenger revenue due to a 3.2% increase in the average fare as well as a 0.4% increase in revenue 
passengers.  

• Operating expenses per available seat mile increased by 2.6% to 12.55 cents. Excluding fuel and profit sharing, our cost per available 
seat mile increased 6.3 %.  

• We generated $322 million in cash from operations.  

• We announced the planned sale of our subsidiary, LiveTV, which is expected to be completed in mid-2014.  

 

Balance Sheet  

We ended the quarter with unrestricted cash, cash equivalents and short-term investments of $771 million and undrawn lines of credit of 
$550 million. Our unrestricted cash, cash equivalents and short-term investments is at approximately 14% of trailing twelve months revenue. We 
decreased the number of unencumbered aircraft by two over the quarter, bringing the total to 21 as of March 31, 2014 . We completed our new 
EETC Series 2013-1, collateralized by14 Airbus A320 aircraft. The maturity of our EETC Series 2004-1 during the quarter resulted in 13 Airbus 
A320 aircraft becoming unencumbered and we continued to own 30 unencumbered spare engines.  

Network  

As part of our ongoing network initiatives and route optimization efforts, we continued to make schedule and frequency adjustments 
throughout the first quarter of 2014, including planned seasonal service to Hyannis, Massachusetts starting in June 2014. In March 2014, we 
completed the purchase of 24 slots at Reagan National Airport in Washington D.C. With these slots we plan to begin direct services to 
Charleston, South Carolina, Hartford, Connecticut and Nassau, Bahamas (subject to receipt of government operating authority), starting in June 
2014.  

Sale of LiveTV  

In March 2014, we announced the planned sale of our wholly owned subsidiary, LiveTV, to Thales Group for $400 million. The sale is 
subject to regulatory and other approvals, with the transaction expected to be completed in mid-2014. We expect the proceeds from the sale to be 
allocated to debt reduction and return on invested capital, or ROIC, accretive growth.  

Outlook for 2014  

For the full year, we estimate our operating capacity to increase approximately 4.0% to 6.0% over 2013. We plan to do this with the 
addition of eight Airbus A321 aircraft to our operating fleet through the remainder of the year as well as continuing to add new destinations and 
route pairings based upon market demand. Our cost per available seat mile, CASM, excluding fuel and profit sharing, for the full year is 
expected to increase by 3.5% to 5.5% over 2013 as a result of a reduction in capacity as well as increases relating to salaries, wages and benefits. 
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RESULTS OF OPERATIONS  

First Quarter 2014 vs. 2013  

Overview  

We reported a net income of $4 million , an operating income of $41 million and an operating margin of 3.1% for the three months ended 
March 31, 2014 . This is in comparison to a net income of $14 million , operating income of $59 million and an operating margin of 4.5% for the 
three months ended March 31, 2013 . Diluted earnings per share was $0.01 for the first quarter quarter of 2014 compared to $0.05 for the same 
period in 2013 .  

Approximately 80% of our operations are centered in and around the heavily populated northeast corridor of the U.S., which includes the 
New York and Boston metropolitan areas. During the first three months of 2014 this area experienced one of the coldest winters in 20 years, 
with New York City and Boston each experiencing over 57 inches of snow. These weather conditions lead to the cancellation of approximately 
4,100 flights, nearly double the amount we canceled in the whole of 2013. These cancellations resulted in a reduction of our seat revenue as well 
as ancillary revenue such as change fees due to our policy of waiving these fees during the more severe weather events.  

Our on-time performance, defined by the Department of Transportation, DOT, as arrival within 14 minutes of schedule, was 77.2% in the 
first quarter of 2014 compared to 73.3% for the same period in 2013 ; our completion factor was 98.0% in the first quarter of 2014 and 98.5% in 
the same period in 2013 . Our on-time performance remains challenged by our concentration of operations in the northeast of the U.S., one of the 
world's most congested airspace, which in turn drives certain operational constraints.  

 
Operating Revenues  

Passenger revenue is our primary source of revenue, which includes seat revenue as well as revenue from our ancillary product offerings 
such as EvenMore™ Space. The increase in passenger revenues of $44 million , or 3.6% , for the three months ended March 31, 2014 compared 
to the same period in 2013 was mainly attributable to the 2.7% increase in capacity and 1.8% increase in the yield per passenger mile. Other 
revenues included LiveTV third party revenues of $16 million for the three months ended March 31, 2014 compared to $19 million for the three 
months ended March 31, 2013.  
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   Three Months Ended March 31,   
Year-over-Year  

Change     

(Revenues in millions; percent changes based on unrounded 
numbers)  2014    2013    $    %     

Passenger Revenue  $ 1,230    $ 1,186    $ 44    3.6     

Other Revenue  119    113    6    5.9     

Operating Revenues  $ 1,349    $ 1,299    $ 50    3.8     

                  

Average Fare  $ 167.69    $ 162.53    $ 5.16    3.2     

Yield per passenger mile (cents)  14.20    13.95    0.25    1.8     

Passenger revenue per ASM (cents)  11.80    11.70    0.10    0.9     

Operating revenue per ASM (cents)  12.95    12.81    0.14    1.1     

Average stage length (miles)  1,095    1,092    3    0.3     

Revenue passengers (thousands)  7,333    7,300    33    0.4     

Revenue passenger miles (millions)  8,662    8,506    156    1.8     

Available Seat Miles (ASMs) (millions)  10,419    10,140    279    2.7     

Load Factor  83.1 %    83.9 %      (0.8 ) pts. 
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Operating Expenses  

In detail, operating costs per available seat mile were as follows:  

Our operating expenses contain variable costs that increased due to a 2.1% increase in departures and a 2.7% increase in operating 
capacity. Operating expenses included LiveTV expenses of $27 million for the three months ended March 31, 2014 compared to $24 million for 
the three months ended March 31, 2013.  

Aircraft Fuel and Hedging  

Aircraft fuel and related taxes decreased by $3 million , or 0.8% during the first quarter of 2014 compared to the same period in 2013 and 
remains our largest expense category, representing approximately 35% of our total operating expenses. While the average number of aircraft 
operating during the first quarter of 2014, compared to the same period in 2013 increased by 7.1% , fuel consumption only increased by 3.8% , 
or 6 million gallons. This is mainly due to the higher than anticipated flight cancellations we had during the quarter as a result of the prolonged 
harsh winter weather. Additionally, the average fuel price for the first quarter of 2014 was $3.14 per gallon compared to $3.29 for the first 
quarter of 2013. Losses upon settlement of effective fuel hedges during the first quarter 2014 were $1 million versus insignificant gains during 
the same period in 2013.  

Salaries, Wages and Benefits  

Salaries, wages and benefits increased $49 million , or 17.7% for the three months ended March 31, 2014 compared to the same period in 
2013. The largest driver was a pay increase for our pilots as well as the hiring of additional pilots to address the requirements of the FAA’s rule 
amending the FAA’s flight, duty, and rest regulations. The prolonged harsh winter weather throughout the quarter resulted in higher than 
expected salaries for our front-line employees, the majority of whom are paid on an hourly basis. Finally, our average number of full-time 
equivalent employees in the first quarter of 2014 increased by 5.3% compared to the same period in 2013.  

Depreciation and Amortization  

Depreciation and amortization increased $10 million , or 13.8% , primarily due to the average owned operating aircraft increasing from 120 
as of March 31, 2013 to 134 as of March 31, 2014.  

Maintenance Materials and Repairs  

Maintenance materials and repairs decreased $20 million , or 17.8% , for the three months ended March 31, 2014 compared to the same 
period in 2013. For the three months ended March 31, 2013, our maintenance expense had increased by approximately $20 million due to 
unexpected EMBRAER 190 aircraft engine removals and performance restorations. In the latter half of 2013 we finalized a flight-hour based 
maintenance and repair agreement for these engines, which improves the predictability of our expenses.  
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Three Months Ended 

March 31,    
Year-over-Year  

Change    Cents per ASM  

(in millions; per ASM data in 
cents; percent changes based on 
unrounded numbers)  2014    2013    $    %    2014    2013    % Change  

Aircraft fuel and related taxes  464    $ 467    $ (3 )   (0.8 )    4.45    4.61    (3.5 )  

Salaries, wages and benefits  329    280    49    17.7    3.16    2.76    14.5  
Landing fees and other rents  77    70    7    8.7    0.74    0.69    7.2  
Depreciation and amortization  78    68    10    13.8    0.75    0.67    11.9  
Aircraft rent  31    32    (1 )   (3.1 )    0.30    0.32    (6.3 )  

Sales and marketing  54    50    4    8.8    0.52    0.49    6.1  
Maintenance materials and 
repairs  94    114    (20 )   (17.8 )    0.90    1.13    (20.4 )  

Other operating expenses  181    159    22    14.7    1.73    1.56    10.9  

Total operating expenses  $ 1,308    $ 1,240    $ 68    5.5  %   12.55    12.23    2.6  % 
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The following table sets forth our operating statistics for the three months ended March 31, 2014 and 2013 :  

__________________________  

 

Although we experienced revenue growth throughout 2013 as well as in the first quarter of 2014 , this trend may not continue. We expect 
our expenses to continue to increase as we acquire additional aircraft, as our fleet ages and as we expand the frequency of flights in existing 
markets and enter into new markets. Accordingly, the comparison of the financial data for the quarterly periods presented may not be 
meaningful. In addition, we expect our operating results to fluctuate significantly from quarter-to-quarter in the future as a result of various 
factors, many of which are outside of our control. Consequently, we believe quarter-to-quarter comparisons of our operating results may not 
necessarily be meaningful; you should not rely on our results for any one quarter as an indication of our future performance.  

 

LIQUIDITY AND CAPITAL RESOURCES  

The airline business is capital intensive. Our ability to successfully execute our profitable growth plans is largely dependent on the 
continued availability of capital on attractive terms. In addition, our ability to successfully operate our business depends on maintaining 
sufficient liquidity. We believe we have adequate resources from a combination of cash and cash equivalents, investment securities on hand and 
two available lines of credit. Additionally, as of March 31, 2014, we had 21 unencumbered aircraft and 30 unencumbered spare engines that we 
believe could be an additional source of liquidity, if necessary.  
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Three Months Ended March 

31,    

Year-over-
Year  

Change     

     2014    2013    %     

Operating Statistics:                    

Revenue passengers (thousands)    7,333    7,300    0.4     

Revenue passenger miles (millions)    8,662    8,506    1.8     

Available seat miles (ASMs) (millions)    10,419    10,140    2.7     

Load factor    83.1 %   83.9 %   (0.8 ) pts.  

Aircraft utilization (hours per day)    11.4    11.9    (3.8 )    

                

Average fare    $ 167.69    $ 162.53    3.2     

Yield per passenger mile (cents)    14.20    13.95    1.8     

Passenger revenue per ASM (cents)    11.80    11.70    0.9     

Operating revenue per ASM (cents)    12.95    12.81    1.1     

Operating expense per ASM (cents)    12.55    12.23    2.6     

Operating expense per ASM, excluding fuel (cents)    8.10    7.62    6.3     

Operating expense per ASM, excluding fuel & profit sharing (cents) (1)    8.10    7.62    6.3     

Airline operating expense per ASM (cents) (2)    12.36    12.06    2.5     

                

Departures    68,152    66,773    2.1     

Average stage length (miles)    1,095    1,092    0.3     

Average number of operating aircraft during period    193.0    180.3    7.1     

Average fuel cost per gallon, including fuel taxes    $ 3.14    $ 3.29    (4.4 )    

Fuel gallons consumed (millions)    148    142    3.8     

Full-time equivalent employees at period end (2)    13,042    12,385    5.3     

(1)  Refer to our “Regulation G Reconciliation” note below for more information on this non-GAAP measure. 

(2)  Excludes operating expenses and employees of LiveTV, LLC, which are unrelated to our airline operations. 
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We believe a healthy liquidity is crucial to our ability to weather any part of the economic cycle while continuing to execute on our plans 
for profitable growth and increased returns. Our goal is to continue to be diligent with our liquidity, maintaining financial flexibility and 
allowing for prudent capital spending, which we expect to help us achieve our Return on Invested Capital, or ROIC, goals and generate long-
term returns for our shareholders.  

At March 31, 2014 , we had unrestricted cash and cash equivalents of $501 million and short-term investments of $270 million compared 
to unrestricted cash and cash equivalents of $225 million and short-term investments of $402 million at December 31, 2013 . We believe our 
current level of unrestricted cash, cash equivalents and short-term investments of approximately 14% of trailing twelve months revenue, 
combined with our available line of credits and portfolio of unencumbered assets provides us with a strong liquidity position and the potential for 
higher returns on cash deployment.  

Analysis of Cash Flows  

Operating Activities  

We rely primarily on operating cash flows to provide working capital for current and future operations. Cash flows from operating 
activities were $322 million and $205 million for the three months ended March 31, 2014 and 2013 , respectively.  

Investing Activities  

During the three months ended March 31, 2014 , capital expenditures related to our purchase of flight equipment included $32 million for 
flight equipment deposits, $26 million for spare part purchases and $2 million in work-in-progress relating to flight equipment. Capital 
expenditures also includes the purchase of the Slots at Reagan National Airport for $75 million, other property and equipment including ground 
equipment purchases and facilities improvements for $48 million and LiveTV for $7 million. Investing activities also include the net proceeds of 
$146 million from investment securities.  

During the three months ended March 31, 2013 , capital expenditures related to our purchase of flight equipment included $29 million for 
one aircraft, $9 million for flight equipment deposits and $10 million for spare part purchases. Capital expenditures for other property and 
equipment, including ground equipment purchases and facilities improvements were $24 million and capital expenditure for LiveTV was $11 
million. Investing activities also include the net purchase of $82 million in investment securities.  

Financing Activities  

Financing activities for the three months ended March 31, 2014 consisted of scheduled repayment of $237 million of debt and capital lease 
obligations, our issuance of $248 million in fixed rate equipment notes secured by 15 aircraft and the repayment of $3 million in principal related 
to our construction obligation for T5. We may in the future issue, in one or more offerings, debt securities, pass-through certificates, common 
stock, preferred stock and/or other securities.  

Financing activities for the three months ended March 31, 2013 consisted of scheduled maturities of $52 million of debt and capital lease 
obligations, our issuance of $24 million in non-public floating rate equipment notes secured by one aircraft and the repayment of $3 million in 
principal related to our construction obligation for T5. It also included the acquisition of $7 million in treasury shares related to our share 
repurchase program and the withholding of taxes upon the vesting of restricted stock units.  

Working Capital  

We had a working capital deficit of $619 million and $818 million at March 31, 2014 and December 31, 2013, respectively. Working 
capital deficits can be customary in the airline industry since air traffic liability is classified as a current liability. Our working capital deficit 
decreased due to a decrease in our current maturities of long term debt as a result of the maturity of our EETC Series 2004-1 during the quarter. 
Included in our working capital deficit is $97 million in marketable investment securities classified as long-term assets, including $51 million 
related to a deposit made to lower the interest rate on the debt secured by two aircraft. These funds on deposit are readily available to us; 
however, if we were to draw upon this deposit, the interest rates on the debt would revert to the higher rates in effect prior to the re-financing.  

We expect to meet our obligations as they become due through available cash, investment securities and internally generated funds, 
supplemented as necessary by financing activities, as they may be available to us. We expect to generate positive working capital through our 
operations. However, we cannot predict what the effect on our business might be from the extremely competitive environment we are operating 
in or from events beyond our control, such as volatile fuel prices, economic conditions, weather-related disruptions, the impact of airline 
bankruptcies, restructurings or consolidations, U.S. military actions or acts of terrorism. We believe the working capital available to us will be 
sufficient to meet our cash requirements for at least the next 12 months.  
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Our scheduled debt maturities are expected to increase over the next five years, with a scheduled peak in 2016 of nearly $492 million. As 
part of our efforts to effectively manage our balance sheet and improve ROIC, we expect to continue to actively manage our debt balances. Our 
approach to debt management includes managing the mix of fixed vs. floating rate debt, managing the annual maturities of debt, and managing 
the weighted average cost of debt. Further, we intend to continue to opportunistically pre-purchase outstanding debt when market conditions and 
terms are favorable. We expect the proceeds from the sale of LiveTV will be allocated to debt reduction and ROIC accretive growth. 
Additionally, our unencumbered assets, including 21 aircraft and 30 engines, allow some flexibility in managing our cost of debt and capital 
requirements.  

Contractual Obligations  

Our noncancelable contractual obligations at March 31, 2014 , include the following (in millions):  

____________________________  

 

We are subject to certain collateral ratio requirements in our spare engine financing issued in December 2007. If we fail to maintain these 
collateral ratios we are required to provide additional collateral or redeem some or all of the equipment notes so the ratios are met. As of 
March 31, 2014 , we were in compliance with the covenants of our debt and lease agreements. We have approximately $33  million of restricted 
cash pledged under standby letters of credit related to certain of our leases that will expire at the end of the related lease terms.  

As of March 31, 2014 , we operated a fleet of four Airbus A321 aircraft, 130 Airbus A320 aircraft and 60 EMBRAER 190 aircraft, in 
addition to one Airbus A321 aircraft that was delivered during the quarter and which we expect to place into service during the second quarter. 
Of our fleet, 130 were owned by us, 60 were leased under operating leases and five were leased under capital leases. The average age of our 
operating fleet was 7.4 years and our firm aircraft order as of March 31, 2014 was as follows:  
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     Payments due in  

     Total    2014    2015    2016    2017    2018    Thereafter  

Debt and capital lease obligations (1)    3,390    $ 340    $ 410    $ 585    $ 310    $ 340    $ 1,405  
Lease commitments    1,375    165    215    145    125    120    605  
Flight equipment purchase obligations    6,800    430    660    785    835    855    3,235  
Other obligations (2)    3,265    425    430    375    385    400    1,250  

Total    $ 14,830    $ 1,360    $ 1,715    $ 1,890    $ 1,655    $ 1,715    $ 6,495  

(1)  Includes actual interest and estimated interest for floating-rate debt based on March 31, 2014 rates. 

(2)  Amounts include noncancelable commitments for the purchase of goods and services. 

     Firm  

Year    
Airbus  
A320    

Airbus  
A320 neo    

Airbus  
A321    

Airbus A321 
neo    

EMBRAER  
190    Total  

                          

2014    —   —   8    —   —   8  
2015    —   —   12    —   —   12  
2016    3    —   12    —   —   15  
2017    —   —   15    —   —   15  
2018    —   5    1    9    —   15  
2019    —   —   —   15    —   15  
2020    —   9    —   6    10    25  
2021    —   16    —   —   7    23  
2022    —   —   —   —   7    7  

     3    30    48    30    24    135  
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Committed expenditures for our firm aircraft and spare engines include estimated amounts for contractual price escalations and predelivery 
deposits. We expect to meet our predelivery deposit requirements for our aircraft by paying cash or by using short-term borrowing facilities for 
deposits required six to 24 months prior to delivery. Any predelivery deposits paid by the issuance of notes are fully repaid at the time of 
delivery of the related aircraft.  

For the remainder of our firm aircraft deliveries in 2014 we have secured financing for three aircraft, including one capital lease, and we 
anticipate to pay cash for the remainder. Although we believe debt and/or lease financing should be available for our remaining aircraft 
deliveries, we cannot give any assurance that we will be able to secure financing on attractive terms, if at all. While these financings may or may 
not result in an increase in liabilities on our balance sheet, our fixed costs will increase significantly regardless of the financing method 
ultimately chosen. To the extent we cannot secure financing on terms we deem attractive, we may be required to pay in cash, further modify our 
aircraft acquisition plans or incur higher than anticipated financing costs.  

Capital expenditures for non-aircraft such as facility improvements, spare parts and aircraft improvements are expected to be 
approximately $215 million for the remainder of 2014 .  

Our Terminal at JFK, T5, is governed by a lease agreement we entered into with the PANYNJ in 2005.  We are responsible for making 
various payments under the lease which includes ground rents for the terminal site and facility rents that are based on the number of passengers 
enplaned out of the terminal, subject to annual minimums.  In 2013 we amended this lease to include additional ground space for our 
international arrivals facility, T5i, which we are currently constructing and expect to open in late 2014. For financial reporting purposes, the T5 
project is being accounted for as a financing obligation, with the constructed asset and related liability being reflected on our balance sheets.  The 
T5i project is being accounted for at cost. Minimum ground and facility rents for this terminal are included in the commitments table above as 
lease commitments and financing obligations.  

Off-Balance Sheet Arrangements  

None of our operating lease obligations are reflected on our balance sheet. Although some of our aircraft lease arrangements are with 
variable interest entities, as defined by the Consolidations topic of the Financial Accounting Standards Board’s Accounting Standards 
Codification ™ , or Codification, none of them require consolidation in our financial statements. The decision to finance these aircraft through 
operating leases rather than through debt was based on an analysis of the cash flows and tax consequences of each financing alternative and a 
consideration of liquidity implications. We are responsible for all maintenance, insurance and other costs associated with operating these aircraft; 
however, we have not made any residual value or other guarantees to our lessors.  

We have determined that we hold a variable interest in, but are not the primary beneficiary of, certain pass-through trusts. These pass-
through trusts are the purchasers of equipment notes issued by us to finance the acquisition of aircraft owned by JetBlue. They maintain liquidity 
facilities whereby a third party agrees to make payments sufficient to pay up to 18 months of interest on the applicable certificates if a payment 
default occurs.  

We have also made certain guarantees and indemnities to other unrelated parties that are not reflected on our balance sheet, which we 
believe will not have a significant impact on our results of operations, financial condition or cash flows. We have no other off-balance sheet 
arrangements.  

Critical Accounting Policies and Estimates  

There have been no material changes to our critical accounting policies and estimates from the information provided in Item 7. 
Management’s Discussion and Analysis of Financial Condition and Results of Operations-Critical Accounting Policies and Estimates included in 
our 2013 Form 10-K. In 2013, we changed the remaining useful lives of certain long-lived assets which did not result in material changes to 
depreciation and amortization expense.  
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Forward-Looking Information  

This report contains forward-looking statements within the meaning of the Private Securities Litigation Reform Act of 1995, Section 27A of 
the Securities Act of 1933, as amended, or the Securities Act, and Section 21E of the Securities Exchange Act of 1934, as amended, or the 
Exchange Act, which represent our management's beliefs and assumptions concerning future events. When used in this document and in 
documents incorporated herein by reference, the words “expects,” “plans,” “anticipates,” “indicates,” “believes,” “forecast,” “guidance,” 
“outlook,” “may,” “will,” “should,” “seeks,” “targets” and similar expressions are intended to identify forward-looking statements. Forward-
looking statements involve risks, uncertainties and assumptions, and are based on information currently available to us. Actual results may differ 
materially from those expressed in the forward-looking statements due to many factors, including, without limitation, our extremely competitive 
industry; volatility in financial and credit markets which could affect our ability to obtain debt and/or lease financing or to raise funds through 
debt or equity issuances; increases and volatility in fuel prices, maintenance costs and interest rates; our ability to implement our growth 
strategy; our significant fixed obligations and substantial indebtedness; our ability to attract and retain qualified personnel and maintain our 
culture as we grow; our reliance on high daily aircraft utilization; our dependence on the New York metropolitan market and the effect of 
increased congestion in this market; our reliance on automated systems and technology; our being subject to potential unionization with our 
other work groups, work stoppages, slowdowns or increased labor costs; our reliance on a limited number of suppliers; our presence in some 
international emerging markets that may experience political or economic instability or may subject us to legal risk; reputational and business 
risk from information security breaches; changes in or additional government regulation; changes in our industry due to other airlines' financial 
condition; a continuance of the economic recessionary conditions in the U.S. or a further economic downturn leading to a continuing or 
accelerated decrease in demand for domestic and business air travel; and external geopolitical events and conditions. It is routine for our internal 
projections and expectations to change as the year or each quarter in the year progresses, and therefore it should be clearly understood that the 
internal projections, beliefs and assumptions upon which we base our expectations may change prior to the end of each quarter or year. Although 
these expectations may change, we may not inform you if they do.  

Given the risks and uncertainties surrounding forward-looking statements, you should not place undue reliance on these statements. You 
should understand that many important factors, in addition to those discussed or incorporated by reference in this report, could cause our results 
to differ materially from those expressed in the forward-looking statements. Potential factors that could affect our results include, in addition to 
others not described in this report, those described in Item 1A of our 2013 Form 10-K under "Risks Related to JetBlue" and "Risks Associated 
with the Airline Industry" and part II of this Report. In light of these risks and uncertainties, the forward-looking events discussed in this Report 
might not occur.  

Where You Can Find Other Information  

Our website is www.jetblue.com . Information contained on our website is not part of this report. Information we furnish or file with the 
SEC, including our Annual Reports on Form 10-K, Quarterly Reports on Form 10-Q, Current Reports on Form 8-K and any amendments to or 
exhibits included in these reports are available for download, free of charge, on our website soon after such reports are filed with or furnished to 
the SEC. Our SEC filings, including exhibits filed therewith, are also available at the SEC’s website at www.sec.gov . You may obtain and copy 
any document we furnish or file with the SEC at the SEC’s public reference room at 100 F Street, NE, Room 1580, Washington, D.C. 20549. 
You may obtain information on the operation of the SEC’s public reference facilities by calling the SEC at 1-800-SEC-0330. You may request 
copies of these documents, upon payment of a duplicating fee, by writing to the SEC at its principal office at 100 F Street, NE, Room 1580, 
Washington, D.C. 20549.  

Regulation G Reconciliation  

Consolidated operating cost per available seat mile, excluding fuel and profit sharing (CASM ex-fuel and profit sharing) is a non-GAAP 
financial measure that we use as a measure of our performance.   

 CASM is a common metric used in the airline industry.  We exclude aircraft fuel and related taxes and profit sharing from operating cost 
per available seat mile to determine CASM ex-fuel and profit sharing. We believe that CASM ex-fuel and profit sharing provides investors the 
ability to measure financial performance excluding items beyond our control, such as (i) fuel costs, which are subject to many economic and 
political factors beyond our control, and (ii) profit sharing, which is sensitive to volatility in earnings.  We believe this measure is more 
indicative of our ability to manage costs and is more comparable to measures reported by other major airlines.  We are unable to reconcile 
projected CASM ex-fuel and profit sharing as the nature or amount of excluded items are only estimated at this time.  
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We believe this non-GAAP measure provides a more meaningful comparison of our results to others in the airline industry and our prior 
year results.  Investors should consider this non-GAAP financial measure in addition to, and not as a substitute for, our financial performance 
measures prepared in accordance with GAAP.  Further, our non-GAAP information may be different from the non-GAAP information provided 
by other companies.  

 
ITEM 3. QUANTITATIVE AND QUALITATIVE DISCLOSURES AB OUT MARKET RISK  

There have been no material changes in market risks from the information provided in Item 7A. Quantitative and Qualitative Disclosures 
About Market Risk included in our 2013 Form 10-K, except as follows:  

Aircraft Fuel  

Our results of operations are affected by changes in the price and availability of aircraft fuel. Market risk is estimated as a hypothetical 
10% increase in the March 31, 2014 cost per gallon of fuel. Based on projected 2014 fuel consumption, including the impact of our hedging 
position, such an increase would result in an increase to aircraft fuel expense of approximately $207 million in 2014 . This is compared to an 
estimated $199 million for 2013 measured as of March 31, 2013 . As of March 31, 2014 , we had hedged approximately 13% of our projected 
2014 fuel requirements. All hedge contracts existing at March 31, 2014 settle by June 30, 2015. The financial derivative instrument agreements 
we have with our counterparties may require us to fund all, or a portion of, outstanding loss positions related to these contracts prior to their 
scheduled maturities. The amount of collateral posted, if any, is periodically adjusted based on the fair value of the hedge contracts. Refer to 
Note 8 in our unaudited condensed consolidated financial statements, included in Part I, Item 1 of this Quarterly Report on Form 10-Q, for 
additional information.  

Interest  

Our earnings are affected by changes in interest rates due to the impact those changes have on interest expense from variable-rate debt 
instruments and on interest income generated from our cash and investment balances. The interest rate is fixed for $1.8 billion of our debt and 
capital lease obligations, with the remaining $0.8 billion having floating interest rates. As of March 31, 2014 , if interest rates were, on average, 
100 basis points higher in 2014 than they were during 2013 , our annual interest expense would increase by approximately $10 million. This is 
determined by considering the impact of the hypothetical change in interest rates on our variable rate debt.  

If interest rates average 10% lower in 2014 than they did during 2013 , our interest income from cash and investment balances would 
remain relatively constant. These amounts are determined by considering the impact of the hypothetical interest rates on our cash equivalents and 
investment securities balances at March 31, 2014 and December 31, 2013 .  

Fixed Rate Debt  

On March 31, 2014 , our $230 million aggregate principal amount of convertible debt had an estimated fair value of $440 million, based on 
quoted market prices.  
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RECONCILIATION OF OPERATING EXPENSE PER ASM, EXCLUD ING FUEL AND PROFIT SHARING  

(dollars in millions, per ASM data in cents)  

(unaudited)  

     Three Months Ended March 31,  

     2014    2013  

     $    per ASM    $    per ASM  

Total operating expenses    $ 1,308    12.55    $ 1,240    12.23  
Less: Aircraft fuel and related taxes    464    4.45    467    4.61  
Operating expenses, excluding fuel    844    8.10    773    7.62  
Less: Profit sharing    —   —   —   — 

Operating expense, excluding fuel and profit sharing    $ 844    8.10    $ 773    7.62  
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ITEM 4. CONTROLS AND PROCEDURES  

Evaluation of Disclosure Controls and Procedures  

We maintain disclosure controls and procedures (as defined in Rule 13a-15(e) and Rule 15d-15(e) under the Exchange Act) that are 
designed to ensure that information required to be disclosed by us in reports that we file under the Exchange Act is recorded, processed, 
summarized and reported within the time periods specified in the SEC’s rules and forms and that such information required to be disclosed by us 
in reports that we file under the Exchange Act is accumulated and communicated to our management, including our Chief Executive Officer, or 
CEO, and our Chief Financial Officer, or CFO, to allow timely decisions regarding required disclosure.  Management, with the participation of 
our CEO and CFO, performed an evaluation of the effectiveness of our disclosure controls and procedures as of March 31, 2014 . Based on that 
evaluation, our CEO and CFO concluded that our disclosure controls and procedures were effective as of March 31, 2014 .  

Changes in Internal Control Over Financial Reporting  

There were no changes in the Company’s internal control over financial reporting (as defined in Rules 13a-15(f) and 15d-15(f) under the 
Exchange Act) identified in connection with the evaluation of our controls performed during the fiscal quarter ended March 31, 2014 , that have 
materially affected, or are reasonably likely to materially affect, the Company’s internal control over financial reporting.  
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PART II. OTHER INFORMATION  
 
ITEM 1. LEGAL PROCEEDINGS  

In the ordinary course of our business, we are party to various legal proceedings and claims which we believe are incidental to the 
operation of our business. Refer to Note 7 in our unaudited condensed consolidated financial statements included in Part I, Item 1 of this 
Quarterly Report on Form 10-Q, for additional information.  

 

Item 1A. RISK FACTORS  

Item 1A Risk Factors contained in our Annual Report on Form 10-K for the year ended December 31, 2013 , or our 2013 Form 10-K, 
includes a discussion of our risk factors. There have been no significant changes to our risk factors from those disclosed in our 2013 Form 10-K, 
except as noted below:  

The unionization of the Company’s pilots could result in increased labor costs and reduced operating efficiency.  

In general, unionization has increased costs in the airline industry. On April 22, 2014, approximately 74% of our pilots voted to be 
represented by the Airlines Pilot Association. We intend to begin negotiations with the union regarding a collective bargaining agreement. If we 
are unable to reach agreement on the terms of collective bargaining agreements in the future, or we experience wide-spread employee 
dissatisfaction, we could be subject to work slowdowns or stoppages. Any of these events could result in increased labor costs or reduced 
operating efficiency for the Company, which could have a material adverse effect on the Company’s business, financial condition and results of 
operations.  

 

ITEM 2. UNREGISTERED SALES OF EQUITY SECURITIES AND  USE OF PROCEEDS  

In September 2012, the Board authorized a five year share repurchase program of up to 25 million shares. As of March 31, 2014 , 20.4 
million shares remain available for repurchase under the program, with no shares being purchased during the first quarter of 2014. In March 
2014, JetBlue entered into an agreement for the repurchase of up to 45,000 shares per day, structured pursuant to Rule 10b5-1 under the 
Securities Exchange Act of 1934 as amended, with a maximum of eight million shares to be repurchased for the year. The repurchases 
commenced April 8, 2014 and will terminate no later than December 31, 2014. We may adjust or change our repurchase practices based on 
market conditions and other alternatives. The program may be commenced or suspended from time to time without prior notice. Shares 
repurchased under our share repurchase program are held as treasury stock.  

 

ITEM 5. OTHER INFORMATION  

Iran Sanctions Disclosure  

Pursuant to Section 13(r) of the Securities Exchange Act of 1934, or the Exchange Act, if during 2013, JetBlue or any of its affiliates have 
engaged in certain transactions with Iran or with persons or entities designated under certain executive orders, JetBlue would be required to 
disclose information regarding such transactions in our Annual Report as required under Section 219 of the Iran Threat Reduction and Syria 
Human Rights Act of 2012, or ITRA. During the first quarter of 2014, JetBlue did not engage in any reportable transactions with Iran or with 
persons or entities related to Iran.  

Deutsche Lufthansa AG, or Lufthansa, is a stockholder of approximately 16% of JetBlue's outstanding shares of common stock and has two 
representatives on our Board of Directors. Accordingly, it may be deemed an “affiliate” of JetBlue, as the term is defined in Exchange Act Rule 
12b-2. In response to our inquiries, Lufthansa informed us it does not engage in transactions that would be disclosable under ITRA Section 219. 
However, Lufthansa informed us it does provide air transportation services from Frankfurt, Germany to Tehran, Iran pursuant to Air Transport 
Agreements between the respective governments. Accordingly, Lufthansa may have agreements in place to support such air transportation 
services with the appropriate agencies or entities, such as landing or overflight fees, handling fees or technical/refueling fees. In addition, there 
may be additional civil aviation related dealings with Iran Air as part of typical airline to airline interactions. In response to our inquiry, 
Lufthansa did not specify the total revenue it receives in connection with the foregoing transactions, but confirmed the transactions are not 
prohibited under any applicable laws.  

 
ITEM 6. EXHIBITS  

Exhibits: See accompanying Exhibit Index included after the signature page of this Report for a list of the exhibits filed or furnished with 
this Report.  
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SIGNATURE  
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by 

the undersigned thereunto duly authorized.  
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         JETBLUE AIRWAYS CORPORATION  

         (Registrant)     

Date: May 2, 2014    By:    /s/ DONALD DANIELS       

            
Vice President, Controller and Chief Accounting Officer(Principal 
Accounting Officer)   
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PURCHASE AGREEMENT (this “ Agreement ”), dated as of March 13, 2014, between JETBLUE 

AIRWAYS CORPORATION, a Delaware corporation (the “ Seller ”), and THALES AVIONICS, INC., a Delaware 
corporation (the “ Purchaser ”);  

RECITALS  

WHEREAS, the Seller owns all of the issued and outstanding limited liability company membership 
interests (the “ Membership Interests ”) of LiveTV, LLC, a Delaware limited liability company (the “ Company ”);  

WHEREAS, the Company owns all of the outstanding stock of LiveTV International, Inc., a Delaware 
corporation (“ LiveTV International ”), and LTV Global, Inc., a Delaware corporation (“ LTV Global ”), and all of the 
limited liability company membership interests in LiveTV Satellite Communications LLC, a Delaware limited liability 
company (“ LiveTV Satellite ”; each of LiveTV International, LTV Global and LiveTV Satellite, a “ Subsidiary ”);  

WHEREAS, the Company and the Subsidiaries are engaged in the business of providing live in-flight 
entertainment and connectivity products (the “ Products ”) and services to commercial airlines worldwide (the “ 
Business ”); and  

WHEREAS, the Seller wishes to sell to the Purchaser, and the Purchaser wishes to purchase from the 
Seller, the Membership Interests, all upon the terms and subject to the conditions set forth herein.  

NOW, THEREFORE, in consideration of the promises and the mutual agreements and covenants 
hereinafter set forth, and intending to be legally bound, the Seller and the Purchaser hereby agree as follows:  
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ARTICLE I  

 
DEFINITIONS  

Section 1.01      Certain Defined Terms . For purposes of this Agreement:  

“ Accounting Firm ” means Deloitte LLP, or, if it does not agree to act in such capacity, the New York 
City office of an internationally recognized accounting or consulting firm acceptable to the Seller and the Purchaser with 
experience arbitrating similar purchase price adjustment provisions.  

“ Action ” means any claim, action, demand, suit, arbitration, inquiry, litigation, subpoena, proceeding or 
investigation by or before any Governmental Authority, arbitrator or similar tribunal.  

“ Affiliate ” means with respect to any specified Person, any other Person that directly, or indirectly 
through one or more intermediaries, controls, is controlled by, or is under common control with such Person; provided 
that Deutsche Lufthansa AG and all of its subsidiaries (other than the Seller, the Company, any Subsidiary or any other 
controlled Affiliate of the Seller) shall be deemed to not be an Affiliate of any of the Seller, the Company, any 
Subsidiary or any other controlled Affiliate of the Seller.  

“ Amended and Restated In-Flight Entertainment System Agreement ” means the amended and restated 
In-Flight Entertainment System Agreement, between the Seller and the Company, entered into between the Seller and 
the Company on the date of this Agreement and effective as of the Closing Date.  

“ Annual Financial Statements ” means, collectively, the consolidated balance sheet of the Company and 
the Subsidiaries as of December 31, 2012, and the related consolidated statement of income and member’s equity and 
the consolidated cash flows for the fiscal year ended on such date, attached to Section 1.01(a) of the Disclosure 
Schedule.  

“ Anti -Corruption Laws ” means the U.S. Foreign Corrupt Practices Act of 1977 and any other statute or 
regulation similar thereto or otherwise concerning bribery, corruption, fraud, kickbacks or unlawful payments or gifts in 
any jurisdiction.  

“ Benefit Plans ” means all employee benefit plans (as defined in Section 3(3) of ERISA), whether or not 
subject to ERISA, and all bonus (including change in control or other transaction bonus), stock option, stock purchase, 
restricted stock, incentive, deferred compensation, retiree medical or life insurance, retirement, supplemental retirement, 
severance or other benefit plans, programs or arrangements, and all employment, termination, change-in-control, 
retention, stay, “golden parachute,” severance or other contracts or agreements, to which the Company, any Subsidiary 
or the Seller is a party, with respect to which the Company, any Subsidiary or the Seller has any present or future 
Liability or which are maintained, contributed to or sponsored (or with respect to which any obligation to contribute has 
been undertaken) by the Company, any Subsidiary or the Seller or any of their respective Affiliates, in each case, for  
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the benefit of any current or former employee, officer, director or other service provider of the Company or any 
Subsidiary or the beneficiaries or dependents of any such Person.  

“ Business Day ” means any day that is not a Saturday, a Sunday or other day on which banks are 
required or authorized by Law to be closed in The City of New York.  

“ Business Employees ” means each individual employed by the Company or any Subsidiary (including 
employees currently on vacation, long or short-term disability, military or other approved leave with a right to 
reemployment) as of the Closing Date.  

“ Cash and Cash Equivalents ” means the sum (expressed in United States dollars) of (i) all cash and 
(ii) all cash equivalents (including deposits, marketable securities and liquid investments) of the Company and the 
Subsidiaries, determined in accordance with GAAP applied on a basis consistent with past practices used in preparing 
the Financial Statements; provided , however , that, to the extent that such application shall have failed to comply with 
the requirements of GAAP, GAAP shall prevail; provided , further , that “Cash and Cash Equivalents” shall include the 
amount of any checks and drafts deposited for the account of the Company or its Subsidiaries, in each case as 
determined in accordance with GAAP.  

“ Claim ” means a Third-Party Claim or a Retained Liability Claim, as the case may be.  

“ Closing Cash ” means the aggregate amount of all Cash and Cash Equivalents of the Company and the 
Subsidiaries as of the close of business on the Closing Date determined without giving effect to the transaction taking 
place at the Closing.  

“ Closing Date ” means the date on which the Closing actually occurs.  

“ Closing Indebtedness ” means the aggregate Indebtedness of the Company and the Subsidiaries as of 
immediately prior to the Closing determined without giving effect to the transaction taking place at the Closing.  

“ Closing Working Capital ” means the Current Assets, minus the Current Liabilities, in each case with 
respect to the Company and the Subsidiaries on a consolidated basis and determined in accordance with GAAP applied 
on a basis consistent with past practices used in preparing the Financial Statements; provided , however , that, to the 
extent that such application shall have failed to comply with the requirements of GAAP, GAAP shall prevail; provided , 
further , that “Closing Working Capital” shall not include any of the following: (i) any Liabilities arising from the 
consummation of the transactions contemplated by this Agreement or any actions of the Purchaser or any of its 
Affiliates; (ii) any Liabilities for income Taxes; (iii) any Excluded Taxes or Tax assets; (iv) any (A) Liabilities or 
obligations owed by the Seller or any of its Affiliates (other than the Company and any Subsidiary) to the Company or 
any Subsidiary or (B) Liabilities or obligations owed by the Company or any Subsidiary to the Seller or any of its 
Affiliates (other than the Company and any Subsidiary); or (v) any amounts included in the determination of Closing 
Cash or Closing Indebtedness.  
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“ Code ” means the Internal Revenue Code of 1986, as amended.  

“ Conveyance Taxes ” means sales, documentary, use, value added, transfer, stamp, stock transfer, 
registration and applicable real property transfer or gains and other similar Taxes (including any penalties and interest).  

“ Current Assets ” means the sum of the amounts, as of the close of business on the Closing Date, 
included as line items comprising current assets on the Sample Closing Statement; provided , that “Current Assets” shall 
not include the following: (i) the current portion of deferred cost or (ii) Cash and Cash Equivalents.  

“ Current Liabilities ” means the sum of the amounts, as of the close of business on the Closing Date, 
included as line items comprising current liabilities on the Sample Closing Statement; provided , that “Current 
Liabilities” shall not include (i) the current portion of deferred revenue, (ii)  amounts in respect of any issued but 
uncleared checks and drafts of the Company or any of its Subsidiaries or (iii) amounts accrued in respect of the 
underpayment of amounts due to the FUSF in connection with the Airfone Transaction.  

“ Disclosure Schedule ” means the Disclosure Schedule, dated as of the date of this Agreement, delivered 
by the Seller to the Purchaser in connection with this Agreement.  

“ Encumbrance ” means any security interest, pledge, hypothecation, mortgage, lien or encumbrance, 
other than any license of Intellectual Property.  

“ Environment ” means (i) land, including surface land, sub-surface strata, sea bed and river bed under 
water, (ii) water, including surface waters and ground waters and (iii) atmosphere, including air inside buildings and in 
other natural and man-made structures above or below ground; and otherwise has the meaning ascribed to it by the 
relevant Environmental Laws.  

“ Environmental Laws ” means all applicable Laws, licenses, and permits relating to pollution or 
protection of the Environment or natural resources.  

“ ERISA ” means the Employee Retirement Income Security Act of 1974, as amended, and any 
regulations promulgated thereunder.  

“ ERISA Affiliate ” means, with respect to any Person, any other person that together with such Person 
would be treated as a single employer within the meaning of Section 414(b), (c), (m) or (o) of the Code.  

“ Excluded Employee Liabilities ” means, to the extent not expressly assumed by Purchaser under 
Article VI of this Agreement: (i) any Liability arising out of or relating to (A) the employment or service or termination 
of employment or service of any current or former employee (including each Business Employee and Hangar Installation 
Employee), independent contractor consultants (or similar arrangements) or other service provider of Seller or any of its 
Affiliates (including the Company and each Subsidiary) attributed to or arising out of or relating  
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to periods on or prior to the Closing, including (1) any Liability arising out of, or relating to employment of labor, 
including those related to making payments or providing compensation of any kind (including bonuses, commissions, 
salaries or wages or equity-based compensation, including restricted stock units), (2) any Liability arising out of, or 
relating to WARN, nondiscrimination, and the payment and withholding of Taxes, and (3) any Liability in respect of 
work-related employee injuries, or (B) any Benefit Plan or the termination thereof, other than any Benefit Plan 
sponsored or maintained by the Company or any Subsidiary, including, but not limited to, Liabilities under (1) Title IV 
of ERISA, (2) Section 302 or 303 of ERISA, (3) Sections 412, 430 and 4971 of the Code, (4) Section 4980B of the Code 
or Part 6 of Subtitle B of Title I of ERISA, (5) Liability for any retiree medical or other benefits for existing and future 
retirees, and (6) Liability for any flight benefits; and (ii) any Liability of Purchaser under Section 6.05(c) of this 
Agreement with respect to any period prior to the Closing.  

“ Excluded Taxes ” means (i) Taxes imposed on or payable by the Company or any Subsidiary (or any 
predecessor thereof) or attributable to the Business, for any taxable period that ends on or before the Closing Date; 
(ii) with respect to Straddle Periods, Taxes imposed on the Company or any Subsidiary (or any predecessor thereof) or 
attributable to the Business, which are allocable, pursuant to Section 7.01(b), to the portion of such period ending on the 
Closing Date; (iii) all liability for Taxes imposed on or payable by the Company or any Subsidiary that would not have 
been so imposed or payable but for a failure by the Seller or the Company to comply with any of the covenants or 
agreements of the Seller or the Company under Section 5.01(b)(xv); (iv) Taxes imposed as a result of any breach or 
inaccuracy of the representation contained in Section 3.18(f); and (iv) Taxes for which the Company or any Subsidiary 
(or any predecessor thereof) is held liable under Section 1.1502-6 of the Regulations (or any similar provision of state, 
local or foreign Law) and for which the Company or any Subsidiary (or any predecessor thereof) would not have been 
held liable but for the Company or any Subsidiary having been included in any consolidated, affiliated, combined or 
unitary group with the Seller (or any Affiliates of the Seller) at a time before the Closing Date; provided , however , that 
Excluded Taxes shall not include (A) Taxes resulting from any act or transaction (including a failure to act) of the 
Purchaser, the Company or any Subsidiary occurring after the Closing on the Closing Date; and (B) any Conveyance 
Taxes that may be imposed upon, or payable or collectible or incurred in connection with this Agreement and the 
transactions contemplated hereby; and (C) Taxes resulting from an actual or deemed election under Section 338 of the 
Code with respect to LTV Global.  

“ Export and Import Laws ” means any statute, regulation, administrative decision, proviso, executive 
order, or license restriction concerning the importation, export or re-export of products or merchandise or the 
engagement in financial or other transactions.  

“ Final Order ” means a Governmental Order (i) which has not been reversed, stayed, enjoined, set aside, 
annulled or suspended; (ii) in relation to which no request for stay, motion or petition for reconsideration or rehearing, 
application or request for review, or notice of appeal or other administrative or judicial petition for review or 
reconsideration (collectively, an “ Appeal ”) is pending or has been granted; and (iii) as to which any time prescribed by 
statute or  
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regulation for filing an Appeal, and for the entry of orders staying, reconsidering, or reviewing on the applicable 
Governmental Authority’s own motion has expired.  

“ Financial Statements ” means, collectively, the Annual Financial Statements and the Interim Financial 
Statements.  

“ GAAP ” means United States generally accepted accounting principles and practices in effect from time 
to time.  

“ Governmental Authority ” means any United States or non-United States, federal, national, 
supranational, state, provincial, municipal, local, or other government, governmental, regulatory or administrative 
authority, agency or commission or any non-governmental self-regulatory agency, instrumentality or commission, any 
stock exchange, or any court, tribunal or judicial or arbitral body.  

“ Governmental Order ” means any order, ruling, decision, writ, judgment, injunction, decree, stipulation, 
determination, award or other directive entered by or with any Governmental Authority.  

“ Hangar Installation Employees ” means the hangar installation employees of the Company located or 
based at the Seller’s facility in Orlando, Florida.  

“ HSR Act ” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and the 
rules and regulations promulgated thereunder.  

“ Indebtedness ” of any Person means, without duplication, (i) the outstanding principal amount, together 
with accrued and unpaid interest, fees and other amounts payable with the respect thereto, of (A) indebtedness of such 
Person or its subsidiaries for borrowed money and (B) indebtedness evidenced by notes, debentures, bonds or other 
similar instruments for the payment of which such Person or its subsidiaries is responsible or liable; (ii) all obligations as 
lessee under leases that have been included or should be recorded as capital leases in accordance with GAAP, (iii) all 
Liabilities for any performance bonds, surety bonds or similar obligations, to the extent claimed against or drawn, (iv) all 
obligations or Liabilities and related costs or obligations under any interest rate, protection agreements, foreign currency 
exchange agreements, forward contracts or other interest, exchange rate or commodity hedging agreements, currency 
swaps, collars, caps and similar hedging obligations (including any settlement costs or breakage fees associated 
therewith), (v) all obligations of such Person issued or assumed as the deferred purchase price of property or services 
(other than current trade payables incurred in the ordinary course of business), including the maximum amount of any 
earn-out or similar payments pursuant to acquisition agreements, (vi) all letters of credit, whether or not drawn or 
contingent, (vii) any Liability arising out of or relating to the employment or service or termination of employment or 
service of any current or former Hangar Installation Employee, (viii) all costs and expenses incurred by the Company or 
any Subsidiary in connection with the negotiation, execution, delivery or performance of the Transaction Documents or 
the consummation of the transactions contemplated thereby (including without limitation, any costs and expenses 
incurred in connection with the satisfaction of the condition  
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set forth in Section 8.02(e)(ii)), in each case to the extent unpaid as of the Closing, (ix) amounts in respect of any issued 
but uncleared checks and drafts of the Company or any of its Subsidiaries, (x) all obligations of the type referred to in 
clauses (i) through (ix) of other Persons for the payment of which such Person or its subsidiaries is responsible or liable, 
directly or indirectly, as obligor, guarantor or surety; and (x) all obligations of the type referred to in clauses (i) through 
(ix) of other Persons secured by any lien on any property or asset of such Person or its subsidiaries.  

“ Indemnified Party ” means a Purchaser Indemnified Party or a Seller Indemnified Party, as the case may 
be.  

“ Indemnifying Party ” means the Seller pursuant to Section 9.02 or the Purchaser pursuant to 
Section 9.03, as the case may be.  

“ IRS ” means the United States Internal Revenue Service.  

“ Intellectual Property ” means rights in or to any or all of the following in all jurisdictions throughout the 
world: (i) trademarks, service marks, trade dress and trade names, and applications or registrations, or rights existing at 
common law, pertaining to the foregoing, and all goodwill associated therewith; (ii) patent applications and patents 
(including utility and design), including re-issues, continuations, divisions, continuations-in-part, renewals or extensions, 
and all inventions, discoveries, improvements, software (including interpretive code, source code and object code) and 
designs that are now or hereafter claimed in any such patent applications or patents; (iii) trade secrets or confidential 
information that is generally unknown to third parties that do not have free lawful access to such information, including, 
as applicable, know-how, models, methodologies, specifications, rules, procedures, processes, and other confidential 
information; (iv) copyrights in writings, designs, Internet Web sites, software or other works, applications or 
registrations in any jurisdiction for the foregoing and all moral rights related thereto; (v) database rights; (vi) Internet 
domain names and applications and registrations pertaining thereto; and (vii) claims or causes of action arising out of or 
related to past, present or future infringement or misappropriation of the foregoing.  

“ Interim Financial Statements ” means, collectively, the consolidated balance sheet of the Company and 
the Subsidiaries as of January 31, 2014, and the related statement of profit and loss and member’s equity and the 
consolidated cash flows for the twelve-month period ended on such date, attached to Section 1.01(b) of the Disclosure 
Schedule.  

“ JetBlue/LiveTV Connectivity Agreement ” means the KA-Band Wireless Broadband Connectivity 
Hardware and Service Agreement entered into between the Seller and the Company on the date of this Agreement and 
effective as of the Closing Date.  

“ JetBlue/LiveTV Entertainment System Agreement ” means the In-Flight Entertainment System 
Agreement, dated as of June 26, 2008, between the Seller and the Company, as amended.  
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“ Law ” means any federal, national, supranational, state, provincial, local or similar statute, law, treaty, 

ordinance, regulation, rule, code, Governmental Order or requirement or rule of law (including common law), whether 
domestic or foreign.  

“ Leased Real Property ” means the real property leased by the Company or any Subsidiary, in each case, 
as tenant.  

“ Liabilities ” means any and all debts, liabilities and obligations, whether accrued or fixed, absolute or 
contingent, matured or unmatured, known or unknown or determined or determinable, and whether or not required to be 
reflected on a balance sheet prepared in accordance with GAAP.  

“ Licensed Intellectual Property ” means all Intellectual Property licensed to the Company or any 
Subsidiary by any third party, including the Intellectual Property embodied by the Licensed Software.  

“ Licensed Software ” means all material computer software and databases licensed to the Company by 
any third party, excluding software licensed to the Company pursuant to any “shrink-wrap” or “click-wrap” license or 
any similar nonexclusive, royalty-free license to off-the-shelf software on similar standard terms.  

“ Loss ” means any and all losses, damages, claims, costs, expenses, interests, awards, judgments or 
penalties, including reasonable attorneys’ and consultants’ fees and expenses, and incidental, consequential, special or 
indirect damages, and loss of future revenue or income and diminution in value; provided , however , that “Loss” shall 
not include any punitive damages or damages associated with the loss of business reputation, regardless of whether such 
damages were foreseeable, except to the extent that such damages are awarded by a court of competent jurisdiction in a 
Third Party Claim.  

“ Material Adverse Effect ” means any event, circumstance, change in or effect on the Business or the 
assets, liabilities, financial condition or operations of the Company that, individually or in the aggregate, is or would be 
reasonably likely to be materially adverse to the results of operations, assets or financial condition of the Business or the 
Company, in each case taken as a whole; provided , however , that none of the following or any event, circumstance, 
change in or effect on the Business or the assets, liabilities, financial condition or operations of the Company that results, 
either alone or in combination, shall be considered in determining whether there has been a “Material Adverse Effect”: 
(a) events, circumstances, changes or effects that generally affect the industries (including the in-flight entertainment and 
connectivity industry and the airline industry) in which the Business operates (including legal and regulatory changes); 
(b) general economic or political conditions (or changes therein) or events, circumstances, changes or effects affecting 
the United States or global financial, capital or securities markets generally; (c) changes or modifications in GAAP or 
applicable Law or interpretations thereof; (d) changes arising out of or resulting from the announcement of the execution 
of this Agreement; (e) any reduction in the price of services or products offered by the Company or any Subsidiary; (f) 
any event, circumstance, change or effect caused by acts of armed hostility, sabotage, terrorism or war (whether or not 
declared), including any escalation or  
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worsening thereof; (g) the failure by the Company or any Subsidiary to meet any internal or industry estimates, 
expectations, forecasts, projections or budgets for any period; or (h) any event, circumstance, change or effect that 
results from any action required to be taken pursuant to this Agreement or at the request of the Purchaser, except that the 
events, occurrences, facts, conditions or changes in the foregoing subclauses (a), (b), (c) or (f) shall be taken into account 
to the extent they have a materially disproportionate adverse effect on the Company and the Subsidiaries, taken as a 
whole, relative to other comparable companies in the same industry as the Company.  

“ Organizational Documents ” means, with respect to any Person, such Person’s certificate of 
incorporation, articles of incorporation, certificate of formation, articles of association, limited liability company 
agreement, operating agreement, partnership agreement, bylaws or other governing documents, as applicable, together 
with any amendments thereto.  

“ Owned Intellectual Property ” means all Intellectual Property owned by the Company or any 
Subsidiary, including the Intellectual Property listed in Section 3.11(a) of the Disclosure Schedule and the Intellectual 
Property embodied by the Proprietary Software.  

“ Parent Release ” means the release in the form of Exhibit 1.01(a)  to be executed by JetBlue 
Corporation.  

“ Permits ” means any governmental or regulatory license, authorization, franchise, certificate, permit or 
approval.  

“ Permitted Encumbrance ” means (a) statutory liens for current Taxes not yet due or delinquent (or 
which may be paid without interest or penalties) or the validity or amount of which is being contested in good faith by 
appropriate proceedings; and (b) mechanics’, carriers’, workers’, repairers’ and other similar liens arising or incurred in 
the ordinary course of business relating to obligations as to which there is no default on the part of the Company or any 
Subsidiary, as the case may be, or the validity or amount of which is being contested in good faith by appropriate 
proceedings, or pledges, deposits or other liens securing the performance of bids, trade contracts, leases or statutory 
obligations (including workers’ compensation, unemployment insurance or other social security legislation) that are not, 
individually or in the aggregate, material to the Business.  

“ Person ” means any individual, partnership, firm, corporation, limited liability company, association, 
trust, unincorporated organization or other entity, as well as any syndicate or group that would be deemed to be a person 
under Section 13(d)(3) of the Securities Exchange Act of 1934, as amended, and the rules and regulations promulgated 
thereunder.  

“ Pre-Closing Insured Liabilities ” means any Liability of the Company or any Subsidiary to the extent 
arising out of an event occurring prior to the Closing and to the extent covered under the Company Insurance Policies or 
the Seller Insurance Policies.  
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“ Purchase Price Bank Account ” means a bank account in the United States to be designated by the 

Seller in a written notice to the Purchaser at least two Business Days before the Closing.  

“ Reference Statement Date ” means January 31, 2014.  

“ Regulations ” means the Treasury Regulations (including Temporary Regulations) promulgated by the 
United States Department of Treasury with respect to the Code or other federal Tax Law.  

“ Restricted Activity ” means design, development, manufacturing and supply of electronic entertainment 
and connectivity equipment, system or services to the commercial air transport market or other aerospace sectors; 
provided , that any design, development, manufacturing and supply of any such equipment, system or services, in each 
case to the extent not provided or to be provided to Seller or any of its Affiliates on an exclusive basis under the 
JetBlue/LiveTV Connectivity Agreement or JetBlue/LiveTV Entertainment System Agreement, for use exclusively by 
the Seller shall not be a “Restricted Activity”.  

“ Sample Closing Statement ” means the sample calculation of Closing Cash, Closing Indebtedness and 
Closing Working Capital as of December 31, 2013, and the Closing Adjustment as though the Closing had taken place 
as of such date, attached hereto as Exhibit 1.01(c) .  

“ Securities Act ” means the Securities Act of 1933, as amended, and the rules and regulations 
promulgated thereunder.  

“ Seller’s Knowledge ”, “ Knowledge of the Seller ” or similar terms used in this Agreement mean the 
actual knowledge, after reasonable inquiry, of the Persons listed in Exhibit 1.01(b)  as of the date of this Agreement and 
as of the Closing (or, with respect to a certificate delivered pursuant to this Agreement, as of the date of delivery of such 
certificate).  

“ Severance Plan ” means the LiveTV, LLC Teammember Change in Control Severance Plan.  

“ Straddle Period ” means any taxable period beginning on or before the Closing Date and ending after 
the Closing Date.  

“ Subsidiary Interests ” means the issued and outstanding (i) shares of common stock, par value $.01 per 
share of LiveTV International, (ii) shares of common stock, no par value per share of LTV Global and (iii) limited 
liability company membership interests of LiveTV Satellite.  

“ Target Cash Amount ” means $5,000,000.  

“ Target Working Capital ” means $52,000,000.  
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“ Tax ” or “ Taxes ” means any and all federal, state, local, municipal, foreign and other taxes, duties, 

levies or other assessments, including income, gross receipts, payroll, employment, excise, stamp, customs duties, 
capital stock, franchise, profits, withholding, social security, unemployment, real property, personal property, sales, use, 
transfer, value added, alternative or add-on minimum, estimated, ad valorem, inventory, license, severance, occupation, 
trade tax, telecommunications tax, solidarity surcharge, wealth or tax equivalents, together with interest, penalties and 
additions to tax imposed with respect thereto, imposed by any Governmental Authority.  

“ Tax Returns ” means returns, declarations, claims for refund, or information returns or statements, 
reports and forms relating to Taxes filed or required to be filed with any Governmental Authority (including any 
schedule or attachment thereto), including any amendment thereof.  

“ Transaction Documents ” means this Agreement, the Transition Services Agreement, the 
Confidentiality Agreement, the Amended and Restated In-Flight Entertainment System Agreement, the JetBlue/LiveTV 
Connectivity Agreement, the Parent Release, and the ViaSat Assignment Agreement.  

“ ViaSat Assignment Agreement ” means that certain Assignment and Assumption Agreement, dated as 
of the date hereof, by and between the Seller and the Company, pursuant to which (among other things) the Seller 
assigned to the Company all the Seller’s rights and interests in that certain Full-Time Capacity Services Agreement, 
dated as of March 30, 2011, by and between the Seller and ViaSat, Inc., as amended.  

“ WARN ” means the Worker Adjustment and Retraining Notification Act, as amended, and all similar 
state, local and foreign laws.  

Section 1.02      Definitions . The following terms have the meanings set forth in the Sections set forth 
below:  

 
11  

Definition  Location  
“Accountant’s Statement”  2.03(d)  
“Adjustment Period”  2.03(f)  
“Agreement”  Preamble  
“Airfone Transaction”  Schedule 9.02  
“Allocation Statement”  2.07  
“Barclays”  3.19  
“Business”  Recitals  
“Change in Control Agreement”  6.05(d)  
“Closing”  2.04  
“Closing Adjustment”  2.03(b)  
“Closing Statement”  2.03(b)  
“Company”  Recitals  
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Definition  Location  
“Company Insurance Policies”  3.21  
“Competing Business”  5.06(b)  
“Confidentiality Agreement”  5.03(a)  
“Contest”  7.03(b)  
“Continuing Employee”  6.01  
“Customer Contract”  3.16(a)(i)  
“Customers”  3.17(a)  
“Disputed Amounts”  2.03(c)  
“Estimated Closing Adjustment”  2.03(a)  
“Estimated Closing Cash”  2.03(a)  
“Estimated Closing Indebtedness”  2.03(a)  
“Estimated Closing Statement”  2.03(a)  
“Estimated Closing Working Capital”  2.03(a)  
“Inventory”  3.22  
“Fundamental Representations”  9.01  
“FUSF”  Schedule 9.02  
“Government Contract”  3.16(a)(iii)  
“Leases”  3.13(b)  
“LiveTV International”  Recitals  
“LiveTV Satellite”  Recitals  
“Leases”  3.13(b)  
“Loss”  9.04(c)  
“LTV Global”  Recitals  
“Material Contracts”  3.16(a)  
“Membership Interests”  Recitals  
“Morgan Stanley”  3.19  
“Notice of Disagreement”  2.03(b)  
“Products”  Recitals  
“Proprietary Software”  3.11(b)  
“Purchase Price”  2.02  
“Purchaser”  Preamble  
“Purchaser Flex Plan”  6.03  
“Purchaser 401(k) Plan”  6.02  
“Purchaser Indemnified Party”  9.02  
“Registered Owned Intellectual Property”  3.11(a)  
“Retained Liability Claim”  9.05(c)  
“Seller”  Preamble  
“Seller Flex Plan”  6.03  
“Seller Indemnified Party”  9.03  
“Seller Indemnifying Party”  9.05(c)  
“Seller Insurance Policies”  5.09  





 

 

 
ARTICLE II       

 

PURCHASE AND SALE  

Section 2.01      Purchase and Sale of the Membership Interests . Upon the terms and subject to the 
conditions of this Agreement, at the Closing, the Seller shall sell to the Purchaser, and the Purchaser shall purchase from 
the Seller, all of the right, title and interest in and to the Membership Interests, free and clear of all Encumbrances (other 
than Permitted Encumbrances).  

Section 2.02      Purchase Price . Subject to adjustment pursuant to Section 2.03 below, the aggregate 
purchase price for the Membership Interests shall be $400,000,000 (the “ Purchase Price ”).  

Section 2.03      Purchase Price Adjustment .  

(a)      No fewer than five Business Days prior to the Closing Date, the Seller shall deliver a statement (the 
“ Estimated Closing Statement ”) to the Purchaser which sets forth the Seller’s good faith estimate of Closing Cash (the 
“ Estimated Closing Cash ”), Closing Indebtedness (“ Estimated Closing Indebtedness ”), the Closing Working Capital 
(the “ Estimated Closing Working Capital ”) and a calculation of the Estimated Closing Adjustment, and which 
Estimated Closing Statement shall be prepared in a manner consistent in all respects with the Sample Closing Statement, 
including the line items set forth therein. The “ Estimated Closing Adjustment ” shall be an amount equal to 
(i) Estimated Closing Cash, minus (ii) Estimated Closing Indebtedness, plus (iii) the Estimated Closing Working Capital, 
minus (iv) the Target Working Capital, minus (v) the Target Cash Amount. If the Estimated Closing Adjustment is a 
positive number, then the Purchase Price payable by the Purchaser at the Closing will be increased by the Estimated 
Closing Adjustment. If the Estimated Closing Adjustment is a negative number, then the Purchase Price payable by the 
Purchaser at the Closing will be reduced by the Estimated Closing Adjustment.  

(b)      Within 60 days after the Closing Date, the Purchaser shall prepare and deliver to the Seller a 
statement setting forth its calculation of Closing Cash, Closing  
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Indebtedness, Closing Working Capital and the Closing Adjustment (the “ Closing Statement ”), which Closing 
Statement shall be prepared in a manner consistent in all respects with the Sample Closing Statement, including the line 
items set forth therein. The “ Closing Adjustment ” shall be an amount equal to (i) the Closing Cash, minus (ii) Closing 
Indebtedness, plus (iii) the Closing Working Capital, minus (iv) the Target Working Capital, minus (v) the Target Cash 
Amount. The Closing Statement shall become final and binding upon the parties on the 31st day following receipt 
thereof by the Seller, unless the Seller shall provide a written notice (the “ Notice of Disagreement ”) of its disagreement 
with the amounts set forth in the Closing Statement to the Purchaser prior to such date. Any Notice of Disagreement 
shall specify in reasonable detail the nature of any disagreement so asserted. If a timely Notice of Disagreement is 
received by the Purchaser, then the Closing Statement and the Closing Adjustment, in each case as determined in 
accordance with clauses (c) and (d) below, shall become final and binding upon the parties, on the earlier of (A) the date 
on which the parties hereto resolve in writing any differences they have with respect to any matter specified in the 
Notice of Disagreement and agree upon a final Closing Statement and final Closing Adjustment in accordance with 
clause (c) below, or (B) the date on which the Accounting Firm delivers the Accountant’s Statement (as defined below) 
in accordance with Section 2.03(d).  

(c)      During the 30 days immediately following the delivery of a Notice of Disagreement, the Seller and 
the Purchaser shall seek in good faith to resolve in writing (and thereby agree on a final Closing Statement and Closing 
Adjustment) any differences they may have with respect to any matter specified in the Notice of Disagreement. At the 
end of such 30 day period, the Seller and the Purchaser shall submit to the Accounting Firm for review and resolution 
any and all matters which remain in dispute (“ Disputed Amounts ”) and the Notice of Disagreement (as it may be 
modified by the Seller to reflect the resolution of any differences with respect to the matters specified therein prior to 
submission to the Accounting Firm being the “ Submitted Notice of Disagreement ”), and, within 30 days of its receipt 
of the Submitted Notice of Disagreement, the Accounting Firm shall make a final and conclusive determination, binding 
on the parties hereto and not subject to appeal, of the Disputed Amounts.  

(d)      At the time of submission of the Submitted Notice of Disagreement, the Seller and the Purchaser 
will each submit a written statement setting forth their respective positions with respect only to the Disputed Amounts. 
Neither party hereto shall make any ex parte communications with the Accounting Firm relating to the Submitted Notice 
of Disagreement or the Disputed Amounts, other than written answers by the parties hereto to written questions of the 
Accounting Firm (copies of which shall be provided simultaneously to the other party). In making its determination, the 
Accounting Firm (i) shall accept the position of the Seller or the Purchaser with respect to each Disputed Amount but 
shall not choose any other formulation, (ii) shall be bound by the definitions in this Agreement, (iii) shall review the 
Disputed Amounts reflected on the Submitted Notice of Disagreement in accordance with this Section 2.03(d), (iv) shall 
base its review solely on the written documents presented by the parties hereto in accordance with this Section 2.03(d), 
and (v) upon completion of its review, shall deliver to the Seller and the Purchaser a written award, in the form of a 
statement setting forth its final determination of the Disputed Amounts, the final Closing Statement and the final Closing 
Adjustment (the “ Accountant’s Statement ”), it being understood and agreed that the  
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award of the Accounting Firm will not be based on an independent examination or audit of the financial or accounting 
records relating to the Business or legal discovery process. The fees and disbursements of the Accounting Firm shall be 
allocated between the parties hereto in the same proportion that the aggregate amount of such Disputed Amounts that is 
unsuccessfully disputed by each such party (as finally determined by the Accounting Firm) bears to the total amount of 
such Disputed Amounts. In acting under this Agreement, the Accounting Firm shall act as an arbitrator and not as an 
expert. Any determination or award by the Accounting Firm shall be governed by the Federal Arbitration Act.  

(e)      (i) If the Closing Adjustment exceeds the Estimated Closing Adjustment by an amount greater than 
$250,000, then the Purchaser shall pay to the Seller an amount equal to the positive difference between the Closing 
Adjustment and the Estimated Closing Adjustment, up to a maximum amount of $4,000,000, and (ii) if the Estimated 
Closing Adjustment exceeds the Closing Adjustment by an amount greater than $250,000, then the Seller shall pay to the 
Purchaser an amount equal to the positive difference between the Estimated Closing Adjustment and the Closing 
Adjustment, up to a maximum amount of $4,000,000, in either case within three Business Days after the Closing 
Statement becomes final and binding on the parties hereto, together with interest thereon from the Closing Date to the 
date of payment at the rate of 2.5%. If the Closing Adjustment is equal to the Estimated Closing Adjustment, then 
neither the Purchaser nor the Seller shall owe any amount to the other party pursuant to this Section 2.03(e).  

(f)      The Purchaser agrees that, following the Closing through date on which the Closing Statement is 
finally determined in accordance with Section 2.03(b), Section 2.03(c) and Section 2.03(d) (such period, the “ 
Adjustment Period ”), except as required by applicable Law or GAAP, it will not take any actions with respect to any 
accounting books, records, policy or procedure on which the Closing Statement is to be based that are materially 
inconsistent with past practices of the Seller related to the Business, the Company or the Subsidiaries or that would make 
it impossible or impracticable to calculate Closing Cash, Closing Indebtedness or Closing Working Capital in the 
manner and utilizing the methods required hereby. During the Adjustment Period, the Seller will be permitted to review 
the Purchaser’s and its auditors’ working papers relating to the Estimated Closing Statement, all of the Purchaser’s 
books and records with respect thereto and such other books and records of the Purchaser as the Seller may reasonably 
request in connection with such review. During such period, the Purchaser shall have access to the working papers of the 
Seller, and the Seller shall instruct (and use its commercially reasonable efforts to cause) its accountants and auditors to 
grant the Purchaser access to their working papers (subject to the execution of customary access letters or similar 
agreements reasonably required by such accountants and auditors), prepared in connection with the preparation of the 
Notice of Disagreement.  

(g)      It is expressly understood that the provisions of this Section 2.03 are intended solely to measure 
Closing Cash, Closing Indebtedness and Closing Working Capital and shall constitute the exclusive remedy of the 
parties solely with respect to the determination of Closing Cash, Closing Indebtedness and the Closing Working Capital.  
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Section 2.04      Closing . Subject to the terms and conditions of this Agreement, the closing of the sale 

and purchase of the Membership Interests contemplated by this Agreement (the “Closing”) shall take place at a meeting 
to be held at the offices of Shearman & Sterling LLP, 599 Lexington Avenue, New York, New York at 10:00 a.m. New 
York time on the fifth Business Day following the satisfaction or waiver of the condition to the obligations of the parties 
hereto set forth in Article VIII (other than those conditions that by their nature are to be satisfied or waived at the 
Closing, and subject to the satisfaction or waiver of such conditions), or at such other place or at such other time or on 
such other date as the Seller and the Purchaser may mutually agree upon in writing.  

Section 2.05      Closing Deliveries by the Seller . At the Closing, the Seller shall deliver or cause to be 
delivered to the Purchaser:  

(a)      a Membership Interest transfer form evidencing and effecting the transfer of the Membership 
Interests to the Purchaser;  

(b)      a receipt for the Purchase Price;  

(c)      a true and complete copy, certified by the Secretary or an Assistant Secretary of the Seller, of an 
extract of the resolutions duly and validly adopted by the Board of Directors of the Seller evidencing due authorization 
of the execution and delivery of this Agreement and the consummation of the transactions contemplated by this 
Agreement;  

(d)      an executed counterpart of the Transition Services Agreement;  

(e)      an executed Parent Release;  

(f)      one or more payoff letters in, each in a form reasonably acceptable to the Purchaser, evidencing all 
actions taken to effect the matters set forth in Section 5.08;  

(g)      evidence reasonably acceptable to the Purchaser that the Seller has, or has caused the Company 
and/or its Subsidiary to, cancel and surrender to the Federal Communications Commission the license for experimental 
operations issued to “LiveTV” under FCC call sign WG2XOM, File Number 0203-EX-PL-2013;  

(h)      a certificate of a duly authorized officer of the Seller certifying as to the matters set forth in 
Sections 8.02(a) and 8.02(b); and  

(i)      evidence reasonably acceptable to the Purchaser that the aggregate amount of Cash and Cash 
Equivalents as of immediately prior to the Closing is at least $5,000,000.  

Section 2.06      Closing Deliveries by the Purchaser . At the Closing, the Purchaser shall deliver to the 
Seller:  

(a)      the Purchase Price by wire transfer in immediately available funds to the Purchase Price Bank 
Account;  
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(b)      Secretary of the Purchaser, of an extract of the resolutions duly and validly adopted by the Board of 

Directors of the Purchaser evidencing its authorization of the execution and delivery of this Agreement and the 
consummation of the transactions contemplated hereby;  

(c)      an executed counterpart of the Transition Services Agreement; and  

(d)      a certificate of a duly authorized officer of the Purchaser certifying as to the matters set forth in 
Sections 8.01(a) and 8.01(b).  

Section 2.07      Purchase Price Allocation . No later than 45 days following the Closing, the Seller shall 
prepare and deliver to the Purchaser, for its review and approval, a statement allocating, for U.S. federal income Tax 
purposes, the Purchase Price (as increased for U.S. federal income Tax purposes to take into account any Liabilities of 
the Company and LiveTV Satellite) among the assets of the Company and LiveTV Satellite, including shares of stock in 
Subsidiaries (such statement the “ Allocation Statement ”), in accordance with Section 1060 of the Code and the 
regulations promulgated thereunder. Thereafter, the Purchaser and the Seller shall negotiate in good faith to resolve any 
differences they have with respect to the Allocation Statement during the 60 days immediately following delivery of the 
Allocation Statement by the Seller. Notwithstanding anything herein to the contrary, if a dispute regarding the Allocation 
Statement remains after such good faith negotiation, such dispute shall be referred to the Accounting Firm, which shall 
submit its final determination within 20 days and such determination shall be final, binding and conclusive on the 
parties. Any and all costs incurred in connection with such retention of the Accounting Firm shall be equally borne by 
the Purchaser and the Seller. When an agreement on the Allocation Statement is reached between the Purchaser and the 
Seller or determined by the Accounting Firm, (a) the Allocation Statement shall be conclusive and binding upon the 
parties for all purposes, and neither the Purchaser nor the Seller shall take any Tax position which is inconsistent with 
such allocation, (b) the Seller and the Purchaser shall each file an IRS Form 8594 and all U.S. federal, state, local and 
other Tax Returns required to be filed in accordance with the Allocation Statement and (c) the parties agree to consult, 
and to cause their respective Affiliates to consult, with one another with respect to any Tax audit, controversy or 
litigation relating to the Allocation Statement by the IRS or another Tax authority (it being understood that, 
notwithstanding the foregoing, in the event the IRS challenges any position taken by any party relating to the Allocation 
Statement, such party may settle or litigate such challenge without the consent of, or liability to, the other party). The 
Allocation Statement may be revised by the Purchaser and the Seller to reflect any Purchase Price adjustments.  

ARTICLE III       
 

REPRESENTATIONS AND WARRANTIES OF THE SELLER  

The Seller hereby represents and warrants to the Purchaser, subject to such exceptions as are disclosed in 
the Disclosure Schedule, as follows:  

Section 3.01      Organization, Authority and Qualification of the Seller . The Seller has all necessary 
corporate power and authority to enter into this Agreement and the other  
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Transaction Documents to which it is a party, to carry out its obligations hereunder and thereunder and to consummate 
the transactions contemplated hereby and thereby. The execution and delivery of the Transaction Documents to which it 
is a party by the Seller, the performance by the Seller of its obligations hereunder and thereunder and the consummation 
by the Seller of the transactions contemplated hereby and thereby have been duly authorized by all requisite action on 
the part of the Seller. This Agreement has been, and, as of the Closing, the other Transaction Documents to which it is a 
party will be, duly executed and delivered by the Seller, and (assuming due authorization, execution and delivery by the 
Purchaser) this Agreement constitutes, and, when executed, the Transaction Documents to which it is a party will 
constitute, a legal, valid and binding obligation of the Seller, enforceable against the Seller in accordance with their 
respective terms, subject to bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and similar laws of 
general applicability relating to or affecting creditors’ rights and to general equitable principles.  

Section 3.02      Organization, Authority and Qualification of the Company . Each of the Company and 
each Subsidiary is a legal entity duly organized, validly existing and in good standing under the Laws of the State of 
Delaware and has all necessary corporate or limited liability company power and authority to own, operate or lease the 
properties and assets now owned, operated or leased by it and to carry on its business as it has been and is currently 
conducted. Each of the Company and each Subsidiary is duly licensed or qualified to do business and is (where 
applicable) in good standing in each jurisdiction in which the properties owned or leased by it or the operation of its 
business makes such licensing or qualification necessary or desirable, except to the extent that the failure to be so 
licensed, qualified or (where applicable) in good standing would not have a Material Adverse Effect.  

Section 3.03      Capitalization; Ownership of Membership Interests and Subsidiary Interests . Section 3.03 
of the Disclosure Schedule sets forth, with respect to the Company and each Subsidiary, its name, its outstanding shares 
of capital stock or other ownership interests and the current ownership of such shares or other ownership interests. All of 
the issued and outstanding Membership Interests and Subsidiary Interests have been duly authorized, validly issued and 
fully paid and have not been issued in violation of any preemptive rights. There are no outstanding interests, options, 
warrants, voting rights or other rights, agreements, arrangements or commitments relating to preemptive or similar rights 
to acquire, or to the sale or issuance of, or the granting of rights to acquire, any interest of the Company or any 
Subsidiary, or any securities or other instruments convertible into, exchangeable for or evidencing the right to purchase 
or acquire any interests in the Company or any Subsidiary. The Membership Interests and the Subsidiary Interests 
constitute all the issued and outstanding interests in the Company and each Subsidiary, respectively. Immediately prior 
to the Closing, the Seller will own all the Membership Interests free and clear of all Encumbrances other than Permitted 
Encumbrances and the Company will own all of the Subsidiary Interests free and clear of all Encumbrances other than 
Permitted Encumbrances. Except as set forth in Section 3.03 of the Disclosure Schedule, the Company does not own, 
directly or indirectly, any capital stock or other ownership interests of any Person other than the Subsidiaries and each of 
the Subsidiaries does not own, directly or indirectly, any capital stock or ownership interests of any Person.  
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Section 3.04      No Conflict; Consents and Approvals .  

(j)      Assuming (i) the expiration or termination of the applicable waiting periods under the HSR Act, 
(ii) the making or obtaining of all consents, approvals, authorizations, filings and notifications required under any other 
applicable antitrust, competition or trade regulation Law, and (iii) the obtaining of all approvals and the delivery of all 
notices set forth on Section 3.04 of the Disclosure Schedule, the execution, delivery and performance by the Seller of 
this Agreement and the other Transaction Documents to which it is a party, do not and shall not (A) violate, conflict with 
or result in the breach of the Organizational Documents of the Seller, the Company or any Subsidiary, (B) conflict with 
or violate any Law or Governmental Order applicable to the Seller, the Company or any Subsidiary in any material 
respects, (C) require any consent, approval, authorization or other order of, action by, filing with, or notification to, any 
Governmental Authority or (D) conflict with, result in any breach of, constitute a default (or event which with the giving 
of notice or lapse of time, or both, would become a default) under, require any consent or notification under, or give to 
others any rights of termination, acceleration or cancellation of, or any rights of payment by the Company or the 
Subsidiaries under, any Material Contract, except in the case of clauses (C) and (D), as may result from any facts or 
circumstances relating solely to the Purchaser or any of its Affiliates.  

(k)      The execution, delivery and performance by the Seller of this Agreement and the other Transaction 
Documents to which it is a party, do not and shall not (i) require any consent, approval, authorization or other order of, 
action by, filing with, or notification to, any Governmental Authority with respect to any Government Contract, or 
(ii) conflict with, result in any breach of, constitute a default (or event which with the giving of notice or lapse of time, 
or both, would become a default) under, require any consent or notification under, or give to others any rights of 
termination, acceleration or cancellation of, or any rights of payment by the Company or the Subsidiaries under, any 
Government Contract, except in the case of clauses (i) and (ii), as may result from any facts and circumstances relating 
solely to the Purchaser or any of its Affiliates.  

Section 3.05      Financial Information; Corporate Records .  

(e)      The Seller has made available to the Purchaser true and complete copies of the Financial 
Statements. Except as set forth in Section 3.05(a) of the Disclosure Schedule, the Financial Statements were prepared in 
accordance with GAAP, consistently applied, and present fairly in all material respects the consolidated financial 
condition and results of operations and cash flows of the Company and the Subsidiaries as of the dates thereof and for 
the periods covered thereby, subject, in the case of the Interim Financial Statements, to normal recurring year-end 
adjustments (the effect of which are not and will not be, individually or in the aggregate, materially adverse) and the 
absence of notes.  

(f)      The Seller has made available to the Purchaser true and complete copies of the Organizational 
Documents of each of the Company and the Subsidiaries in effect on the date of this Agreement. The books, records and 
accounts of the Company and the Subsidiaries, in the aggregate, accurately and fairly reflect, in all material respects, the 
transactions and the assets and liabilities of the Company and the Subsidiaries.  
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(g)      The Seller has devised and maintains systems of internal controls (including those covering 

processes and transactions of the Company which the Seller deems material) over financial reporting to provide 
reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for 
external purposes in accordance with GAAP. Such accounting controls, as they relate to the Company are, and for the 
past two (2) completed fiscal years of the Company have been, sufficient, in all material respects, to provide reasonable 
assurances that (i) all material transactions are executed in accordance with management’s general or specific 
authorization and are properly reflected in the Company’s financial statements under GAAP, and (ii) all material 
transactions are recorded as necessary to permit the accurate preparation of financial statements in accordance with the 
accounting principles, methods and practices used in preparing the Seller’s audited financial statements, applied on a 
consistent basis under GAAP.  

(h)      Neither the Seller’s nor the Company’s auditors have notified the Seller, the Company or any of the 
Subsidiaries in writing of any event, circumstance or set of facts that have materially affected or are reasonably likely to 
materially affect the Financial Statements.  

Section 3.06      Absence of Undisclosed Material Liabilities . There are no Liabilities of the Company or 
the Subsidiaries, other than (a) Liabilities reflected or reserved against on the Financial Statements or incurred in 
connection with this Agreement or the Transaction Documents or the transactions contemplated hereby and thereby, 
(b) Liabilities set forth in Section 3.06(b) of the Disclosure Schedule, (c) Liabilities incurred since the Reference 
Statement Date in the ordinary course of business of the Company and the Subsidiaries (none of which is a liability or 
obligation for breach of contract, breach of warranty, tort of infringement by the Company or any of the Subsidiaries), 
(d) Liabilities for Taxes or (e) Liabilities that are not material to the Company or the Subsidiaries.  

Section 3.07      Conduct in the Ordinary Course . Since the Reference Statement Date, (a) the Seller, the 
Company and the Subsidiaries have conducted the Business substantially in the ordinary course consistent with past 
practices, (b) no Material Adverse Effect has occurred, and (c) except as set forth in Section 3.07(c) of the Disclosure 
Schedule, neither the Seller (as it relates to the Business), the Company nor any Subsidiary has taken any action that, if 
taken after the date of this Agreement, would constitute a violation of, or require consent under, Section 5.01(b).  

Section 3.08      Litigation . Except as set forth in Section 3.08 of the Disclosure Schedule, as of the date 
of this Agreement, there is no Action by or against the Seller (as it relates to the Business, the Company or any 
Subsidiary), the Company or the Subsidiaries pending before any Governmental Authority or, to the Knowledge of the 
Seller, threatened, (a) materially and adversely affecting any of the Company’s or any of the Subsidiaries’ businesses or 
operations or material rights, properties or assets or (b) which would affect the legality, validity or enforceability of this 
Agreement or the Transaction Documents or the consummation of the transactions contemplated hereby or thereby or 
otherwise prevent or materially delay consummation of the transactions contemplated by this Agreement or the 
Transaction Documents. There are no amounts outstanding, due or owing under any agreements  
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with respect to the settlement of an Action to which the Company or any of the Subsidiaries is a party.  

Section 3.09      Compliance with Laws . Since January 1, 2011, the Seller, the Company and the 
Subsidiaries have each conducted the Business, in all material respects, in compliance with all Laws and Governmental 
Orders applicable to the Seller (as it relates to the Business, the Company or any Subsidiary), the Company or the 
Subsidiaries, and neither the Seller (as it relates to the Business, the Company or any Subsidiary), the Company nor any 
Subsidiary is in violation in any material respect of any such Law or Governmental Order, including, without limiting 
the foregoing, any provision of any Anti-Corruption Laws and any Export and Import Laws. Except as set forth in 
Section 3.09 of the Disclosure Schedule, as of the date of the Agreement, there are no outstanding Governmental Orders 
and no unsatisfied judgments, penalties or awards against or affecting the Company or any Subsidiary or any of their 
properties or assets the failure of which to resolve or satisfy would be material to the Company and the Subsidiaries, 
taken as a whole. Since January 1, 2012, none of the Seller, the Company or any Subsidiary has (i) received any notice 
or communications in writing from any Governmental Authority alleging non-compliance by the Company, any of the 
Subsidiaries or the Seller (as it relates to the Business, the Company or any Subsidiary) with any applicable Law or 
Governmental Order or (ii) to the Seller’s Knowledge as of the date of the Agreement, been under investigation, formal 
or informal, for any potential violation of any Law.  

Section 3.10      Licenses, Permits and Approvals . Section 3.10 of the Disclosure Schedule sets forth all 
Permits issued to, or otherwise held by, or in the possession of, the Seller, Company or any Subsidiary with respect to 
the Business as of the date of the Agreement. Except as set forth in Section 3.10 of the Disclosure Schedule, all Permits 
required to conduct the Business are in the possession of the Seller, the Company or the Subsidiaries, as applicable, are 
valid, binding and in full force and effect, and the Business is being conducted in compliance therewith, except for any 
such Permits the failure of which to possess or with which to be in compliance would not be material to the Company 
and the Subsidiaries, taken as a whole. All fees and charges with respect to such Permits have been paid in full. 
Section 3.10 of the Disclosure Schedule lists all current material Permits issued to the Company or any of its 
Subsidiaries, including the names of the Permits and their respective dates of issuance and expiration. To Seller’s 
Knowledge, no event has occurred that would reasonably be expected to result in the revocation, suspension, lapse or 
limitation of any material Permit.  

Section 3.11      Intellectual Property .  

(a)      Section 3.11(a) of the Disclosure Schedule sets forth a true, accurate and complete list of all 
(i) patents and patent applications, (ii) trademark, service mark and copyright registrations and applications for 
registration, and (iii) Internet domain name registrations, in each case of (i) – (iii), that are owned by the Company or the 
Subsidiaries as of the date of this Agreement (the “ Registered Owned Intellectual Property ”).  

(b)      Section 3.11(b) of the Disclosure Schedule sets forth a true, accurate, and complete list of all 
material computer software owned by the Company or any Subsidiary (the  
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“ Proprietary Software ”). All Licensed Software is licensed to the Company or the Subsidiaries under the agreements 
listed in Section 3.16(a)(xviii) of the Disclosure Schedule.  

(c)      The Company or a Subsidiary owns all rights to use each item of the Registered Owned Intellectual 
Property and the Proprietary Software, free and clear of Encumbrances (other than Permitted Encumbrances).  

(d)      To the Knowledge of the Seller, each item of the Registered Owned Intellectual Property 
(excluding any applications contained within the Registered Owned Intellectual Property) is valid and enforceable.  

(e)      The Company or a Subsidiary has valid and enforceable rights to exploit the Licensed Intellectual 
Property in connection with, and to the full extent used in, the operation of the Business as currently conducted.  

(f)      The Owned Intellectual Property, Licensed Intellectual Property and any Intellectual Property to be 
provided to the Company or the Subsidiaries pursuant to the Transition Services Agreement, together comprise all of the 
Intellectual Property necessary for the conduct of the business of the Company as currently conducted; provided , 
however , that nothing in this Section 3.11(f) or in the first sentence of Section 3.09 constitutes a representation or 
warranty of non-infringement, non-misappropriation or non-violation of Intellectual Property of any other Person. 
Neither Seller nor any of Seller’s Affiliates (other than the Company and the Subsidiaries) owns any Intellectual 
Property used or held for use in the conduct of the Business as currently conducted.  

(g)      To the Knowledge of the Seller, there is no basis to believe that the conduct of the business of the 
Company as currently conducted conflicts with, infringes, misappropriates, or violates any Intellectual Property of any 
Person, and to the Knowledge of the Seller, there is no basis for any Person to allege such conflict. No material 
Proprietary Software, or use of such Proprietary Software, nor, to the Knowledge of the Seller, any other Proprietary 
Software or Licensed Software, or use of such other Proprietary Software or Licensed Software, by the Company or any 
Subsidiary in connection with the conduct of its business as currently conducted, conflicts with, infringes upon, 
misappropriates or violates any Intellectual Property of any Person. The consummation of the transactions contemplated 
by this Agreement will not alter or impair any rights of, or impose any additional obligation upon, the Company or any 
Subsidiary with respect to any Owned Intellectual Property, Proprietary Software, Licensed Software or material 
Licensed Intellectual Property; provided , however , that no representation or warranty is being made in this sentence as 
to the effect of any contract or agreement of the Purchaser or any of its Affiliates with a third party on the alteration or 
impairment of any rights of, or the imposition of an additional obligation upon, the Company with respect to any Owned 
Intellectual Property, Proprietary Software, Licensed Software or material Licensed Intellectual Property.  

(h)      To the Knowledge of the Seller, no Person is engaging, or has engaged within the past six (6) years, 
in any activity that infringes, misappropriates or otherwise violates any Owned Intellectual Property.  
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(i)      The Company has taken commercially reasonable steps necessary to safeguard and maintain the 

secrecy and confidentiality of, and proprietary rights in, all material confidential information owned by the Company. To 
the Knowledge of the Seller, none of the trade secrets owned by the Company has been disclosed to the detriment of the 
Company for the benefit of any Person other than the Company. No employee or, to the Knowledge of the Seller, 
independent contractor or agent of the Company has misappropriated any trade secrets or other confidential information 
of any other Person in the course of the performance of his or her duties as an employee, independent contractor or agent 
of the Company.  

(j)      To the extent any present or former employee, officer, or director of the Company, or any agent or 
outside contractor or consultant of the Company, has developed any Intellectual Property on behalf of the Company that 
is utilized or practiced by the Products of the Business that are currently sold, such Person has assigned his, her or its (as 
the case may be) rights in and to such Intellectual Property to the Company. No Governmental Authority has any march-
in rights or other similar rights arising from the acceptance of governmental funding with respect to any Proprietary 
Software or any of the Intellectual Property owned by the Company.  

Section 3.12      IT Assets .  

(a)      Neither the Proprietary Software nor, to the Knowledge of the Seller, the Licensed Software 
distributed by the Company, contains any computer code or any other mechanisms designed or intended to, (i) materially 
disrupt, disable, erase or harm in any way such software's operation, or causes such software to materially damage or 
corrupt any data, hardware, storage media, programs, equipment or communications, or (ii) permit any Person to access 
such software without authorization.  

(b)      The Company and its Subsidiaries have taken commercially reasonable steps commensurate with 
customary practice in the industry to ensure the electronic protection of its websites, material business data and material 
electronic information from loss, disaster, unauthorized access, disclosure, use or modification. To the Knowledge of the 
Seller, there has been no breach of security involving the Company's websites, material business data or material 
electronic information.  

(c)      None of the Proprietary Software contains, is derived from, or is distributed, integrated, or bundled 
with software subject to any license commonly referred to as a “copyleft” or “open source” license that, as used, 
modified, integrated, bundled, or distributed by the Company: (i) requires or conditions the use or distribution of such 
Proprietary Software on the disclosure, licensing or distribution of any source code for any portion of the Proprietary 
Software, or (ii) otherwise imposes an obligation on the Company to distribute any Proprietary Software on a royalty-
free basis.  

Section 3.13      Title to Assets; Real Property .  

(a)      Neither the Company nor any Subsidiary owns any real property.  
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(b)      Section 3.13(b) of the Disclosure Schedule lists (i) the street address of each parcel of Leased Real 

Property and each lease or sublease (collectively, the “ Leases ”) to which the Company or any Subsidiary is a party with 
respect to each such Leased Real Property and (ii) the current use of such property. With respect to each Leased Real 
Property, the Seller has delivered or made available to Purchaser true, complete and correct copies of all Leases and such 
Leases have not been amended, modified, supplemented, assigned or transferred except to the extent set forth on 
Section 3.13(b) of the Disclosure Schedule.  

(c)      Each Lease is valid and binding on the Company or any Subsidiary, as the case may be, in 
accordance with the terms thereof and, to the Knowledge of the Seller, the counterparties thereto, and is in full force and 
effect in all material respects, subject to bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and 
similar laws of general applicability relating to or affecting creditors’ rights and to general equitable principles. Neither 
the Company nor any Subsidiary is in material breach of, or material default under, any Lease to which it is a party. 
Neither the Company nor any of the Subsidiaries has exercised or given notice of exercise of, nor has any lessor, 
sublessor, landlord or sublandlord exercised or given notice of exercise of, any option, right of first offer or right of first 
refusal contained in any of the Leases.  

(d)      Except as set forth in Section 3.13(d) of the Disclosure Schedule, neither the Company nor any 
Subsidiary is a sublessor or grantor under any sublease or other instrument granting to any other Person any right to the 
possession, lease or occupancy of any Leased Real Property.  

Section 3.14      Environmental Matters . Except as would not have a Material Adverse Effect, (a) the 
Seller (as it relates to the Business), the Company and the Subsidiaries are in compliance with Environmental Laws 
applicable to the Business, and (b) neither the Seller, the Company nor any Subsidiary has received any written notice, 
report or other information regarding any actual or alleged material violation of Environmental Laws applicable to the 
Business, or the Leased Real Property or any real property previously leased by the Company or any Subsidiary or any 
material Liabilities, including any investigatory, remedial or corrective obligations, relating to the Company, the 
Subsidiaries or their facilities arising under Environmental Laws.  

Section 3.15      Employee Benefit and Labor Matters .  

(a)      Employee Benefit Matters .  

(i)      Section 3.15(a)(i) of the Disclosure Schedule lists all Benefit Plans as of the date of this 
Agreement. None of the Seller, the Company or any Subsidiary or any of their ERISA Affiliates (A) is, or in the past six 
years been, the plan sponsor of any Benefit Plan which is a defined benefit pension plan, or (B) has any outstanding 
obligation as a contributor to any multi-employer Benefit Plan, and there are no outstanding obligations under any 
“employee plan” (as defined in Section 3(3) of ERISA) that have not been appropriately reserved against on the 
Financial Statements. Except as disclosed on Section 3.15(a)(i) of the Disclosure Schedule, no Benefit Plan is, or has 
ever been sponsored, maintained or contributed to (or been required to  
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contribute to) by the Company or any Subsidiary, and neither the Company nor any Subsidiary currently has, nor 
following the Closing will have any Liability with respect to any Benefit Plan. True and complete copies of each of the 
Benefit Plans have been made available to the Purchaser prior to the date of this Agreement.  

(ii)      None of the Seller, the Company, any Subsidiary or any of their ERISA Affiliates, or any of 
their respective predecessors has contributed to, contributes to, has been required to contribute to, or otherwise 
participated in or participates in or in any way has any Liability, directly or indirectly, with respect to any plan subject to 
Section 412, 430 or 4971 of the Code, Section 302 or Title IV of ERISA. No event has occurred and no condition exists 
that would subject the Company or any Subsidiary by reason of its affiliation with any of their current or former ERISA 
Affiliates to any material (A) Tax, penalty, fine, (B) lien or (C) other Liability imposed by ERISA, the Code or other 
applicable Laws. No Benefit Plan provides retiree health, life insurance or other welfare benefits except as may be 
required by Section 4980B of the Code and Section 601 of ERISA, any other applicable Law or at the expense of the 
participant or the participant’s beneficiary.  

(iii)      Each Benefit Plan has been maintained and operated in all material respects in accordance 
with its terms and the requirements of all applicable Laws. Each of the Seller, the Company and each Subsidiary has 
performed all material obligations required to be performed by it under, are not in any material respect in default under 
or in material violation of, and, to the Knowledge of the Seller, there is no material default or violation by any other 
party to, any Benefit Plan. No Action is pending or, to the Knowledge of the Seller, threatened with respect to any 
Benefit Plan (other than claims for benefits in the ordinary course) and, to the Knowledge of the Seller, no fact or event 
exists that could give rise to any such Action. Each Benefit Plan intended to be qualified under Section 401(a) of the 
Code has received a favorable determination letter from the IRS that it is so qualified and nothing has occurred since the 
date of such letter that could reasonably be expected to affect the qualified status of such Benefit Plan or the imposition 
of any material liability, penalty or Tax under ERISA or the Code. All contributions and premiums required to have been 
paid by the Company or any Subsidiary with respect to any Benefit Plan, related trust, insurance contract or other 
funding arrangement, or pursuant to any Law have been paid within the time prescribed by any such Benefit Plan or 
Law.  

(iv)      Each individual who renders (or any other individual who previously rendered) services to 
the Company or any Subsidiary who is or was classified by such Company or Subsidiary as having the status of an 
independent contractor or other non-employee status for any purpose (including for purposes of taxation and tax 
reporting) is currently or was previously properly so characterized.  

(v)      No Benefit Plan is subject to laws of any jurisdiction outside of the United States.  

(vi)      Except as set forth in Section 3.15(a)(vi) of the Disclosure Schedule, no Benefit Plans exist 
that, as a result of the execution of this Agreement or the consummation of the transactions contemplated by this 
Agreement (whether alone or in connection with any subsequent event(s)), could (A) result in any payment becoming 
due or  
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increase the compensation or benefits due, to any current or former Business Employee, consultant or other service 
provider of the Company or any Subsidiary or (B) accelerate the time of payment or vesting, trigger any payment or 
funding (through a grantor trust or otherwise) of compensation or benefits under, or increase the amount payable 
pursuant to, any of the Benefit Plans. None of the Seller, the Company or any Subsidiary is party to, or is otherwise 
obligated under, any contract, agreement, plan or arrangement for the payment of any Tax gross-up in respect of any 
parachute payments under Section 280G of the Code or additional Tax under Section 409A to any Business Employee, 
consultant or other service provider of the Company or any Subsidiary.  

(b)      Labor Matters .  

(i)      Section 3.15(b)(i) of the Disclosure Schedule contains a true and complete list of (A) the 
Business Employees, specifying their name, position, work location, date of hire, whether they are active or on a leave of 
absence (and if applicable, indicating the type of leave of absence), annual base salary, target bonus or commission 
opportunity, bonus and total compensation for the last completed fiscal year, and (B) independent contractors currently 
performing services for the Company or any Subsidiary, showing applicable contract rates and the total of all payments 
(other than reimbursements of bona fide expenses in connection with such services) made or due to such independent 
contractors. Except as indicated on Section 3.15(b)(i) of the Disclosure Schedule, (x) all Business Employees are 
employed on an “at-will” basis and their employment can be terminated at any time for any reason with or without any 
amounts being owed to such individual (other than amounts accrued before the date of their termination of employment), 
and (y) the Company’s or the Subsidiary’s relationships with all individuals who are independent contractors can be 
terminated at any time for any reason without any amounts being owed to such individual (other than amounts accrued 
before the date of their termination of service). As of the date of this Agreement, no officer of the Company or any 
Subsidiary nor, to the Knowledge of the Seller, any of the individuals listed on Sections 3.15(b)(i)(1), 3.15(b)(i)(2) or 
3.15(b)(i)(3) of the Disclosure Schedule has indicated his or her intent to terminate employment with the Company or 
Subsidiary.  

(ii)      There are no collective bargaining agreements or other labor union contracts with respect to 
the Business Employees. As of the date of this Agreement, (A) there currently are no, and to the Knowledge of the Seller 
there are no planned, material strikes, slowdowns or work stoppages by any Business Employee, and the Company and 
each Subsidiary has not experienced any such strike, slowdown or work stoppage within the past three years, (B) there 
are no unfair labor practice complaints or representation petitions pending against the Company or any Subsidiary before 
the National Labor Relations Board or any other similar Governmental Authority and there are no charges with respect 
to or relating to the Company or any Subsidiary pending or threatened before the Equal Employment Opportunity 
Commission or any national, federal, state or local agency, domestic or foreign, responsible for the prevention of 
unlawful employment practices, and (C) the Company and each Subsidiary are currently in compliance in all material 
respects with all applicable Laws relating to the employment of labor, including those related to wages, hours, overtime, 
classification of employees, WARN, nondiscrimination, and the payment and withholding of Taxes.  
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Section 3.16      Material Contracts .  

(a)      Section 3.16(a) of the Disclosure Schedule lists each of the following contracts and agreements of 
the Company and each Subsidiary as of the date of this Agreement (such contracts and agreements being “ Material 
Contracts ”):  

(iii)      any agreement with any Customer (each a “ Customer Contract ”);  

(iv)      any agreement with any Suppliers (each a “ Supplier Contract ”);  

(v)      any agreement with any Governmental Authority or any subcontract with any Person with 
respect to an agreement with any Governmental Authority (each, a “ Government Contract ”);  

(vi)      any Leases;  

(vii)      any agreements with any current officer, director or employee of the Company or any of 
the Subsidiaries and any agreements with independent contractors or consultants (or similar arrangements) that require 
payment by the Company or any Subsidiary in excess of $200,000 per annum;  

(viii)      any contracts and agreements that limit or purport to limit in any material respect or 
prohibit the ability of the Company or any Subsidiary to compete in any line of business or with any Person or in any 
geographic area or during any period of time or prohibit or restrict their ability to conduct business with any Person in 
any geographic area;  

(ix)      any agreement (other than any Customer Contract or Supplier Contract) for capital 
expenditures or the acquisition or construction of fixed assets for the benefit of the Business requiring payments by the 
Company or any Subsidiary in excess of $500,000;  

(x)      any partnership, joint venture and similar agreements;  

(xi)      any agreements that relate to the purchase or sale of any material assets, equity interests or 
properties (other than the sale or acquisition of inventory in the ordinary course of business) by the Company or any 
Subsidiary;  

(xii)      any agreements that relate to the acquisition or divestiture of any business, a material 
amount of equity or assets of any other Person or any real property (whether by merger, sale of stock or other equity 
interests, sale of assets or otherwise) or that relate to any merger or business combination;  

(xiii)      except for agreements relating to trade receivables, all agreements relating to 
Indebtedness of the Company or any Subsidiary in excess of $1,000,000 individually or $3,000,000 in the aggregate;  

(xiv)      any agreements pursuant to which the Company or any Subsidiary has advanced or loaned 
any amount to any of its directors, managers, officers or employees other  

 
27  



 

 
than in the ordinary course of business or for or relating to the making of any loans to another Person;  

(xv)      any agreements for or relating to collective bargaining or labor;  

(xvi)      any agreements granting a right of first refusal, first offer or similar preferential right to 
purchase or acquire equity interests in the Company or any Subsidiary;  

(xvii)      any agreements for sales agency, sales representation, distributorship, dealer, broker, 
franchise or similar arrangements;  

(xviii)      any agreements pursuant to which the Company or any Subsidiary agrees to indemnify 
any Person or pay liquidated damages to any Person or share the Tax liability of any Person;  

(xix)      any agreements pursuant to which the Company or any Subsidiary agrees to settle any 
material claim asserted by any Person (including, without limitation, any Governmental Authority);  

(xx)      any agreement pursuant to which the Company or any Subsidiary (A) has a right or license 
to use any material Licensed Intellectual Property, excluding Intellectual Property licensed to the Company or any 
Subsidiary pursuant to any “shrink-wrap” or “click-wrap” license or any similar nonexclusive, royalty-free license to 
off-the-shelf software on similar standard terms, or (B) grants to any other Person a right or license to use any material 
Owned Intellectual Property;  

(xxi)      any other agreement pursuant to which the Company or any Subsidiary makes or receives 
payments in an amount in excess of $1,000,000 per annum; and  

(xxii)      any contracts and agreements between or among the Company or any Subsidiary, on the 
one hand, and the Seller or any Affiliate of the Seller, on the other hand.  

(b)      The Seller has made available to the Purchaser a true and complete copy of each Material Contract. 
Each Material Contract is in full force and effect and is a valid, binding and enforceable obligation of the Company or 
any Subsidiary, as the case may be, in accordance with the terms thereof and, to the Knowledge of the Seller, of the 
counterparties thereto, subject to bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and similar 
laws of general applicability relating to or affecting creditors’ rights and to general equitable principles. Neither the 
Company nor any Subsidiary is in breach of, or default under, any Material Contract to which it is a party, except for 
such breaches or defaults that would not have a Material Adverse Effect. To the Knowledge of the Seller, no event has 
occurred that with notice or lapse of time would constitute a material breach or default under a Material Contract by the 
Company or any Subsidiary or, as of the date of this Agreement, any other party thereto, or would permit the 
modification or premature termination of such Material Contract by any other party thereto. As of the date of this 
Agreement, no other party to any Material Contract (i) is, to the Knowledge of the Seller, (with or without lapse of time 
or the giving of notice, or both) in  
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material breach of, or default under, any Material Contract or (ii) has exercised or threatened in writing to exercise any 
termination or non-renewal rights with respect thereto.  

Section 3.17      Customers and Suppliers .  

(a)      Section 3.17(a) of the Disclosure Schedule sets forth the names and addresses of the customers of 
the Business as of the date of this Agreement (the “ Customers ”). Except as set forth in Section 3.17(a) of the Disclosure 
Schedule, none of the Seller, the Company nor any Subsidiary has received any written notice (i) indicating that any 
Customer has ceased, or will cease, to use the products, equipment, goods or services of the Company or any Subsidiary, 
or has substantially reduced, or will substantially reduce, the use of such products, equipment, goods or services at any 
time, (ii) alleging a breach by the Company or any Subsidiary of any material provision of any Customer Contract or 
(iii) indicating that any Customer intends to cease after the Closing to use the Company’s or any of the Subsidiaries’ 
products, equipment, goods or services or to otherwise terminate or materially reduce its relationship with the Company 
or any Subsidiary.  

(b)      Section 3.17(b) of the Disclosure Schedules lists the pending offers and proposals made by the 
Company or a Subsidiary as of the date of this Agreement (whether in the form of offer letters, letters of intent, 
responses to requests for proposals, proposed amendments to existing agreements, memoranda of understanding or term 
sheets) to enter into any agreement, commitment or engagement for the purchase of the Company’s or the Subsidiaries’ 
products, equipment, goods or services. Section 3.17(b) of the Disclosure Schedules sets forth the proposed prices and 
fees and forecasted gross margins and volume for each these offers or proposals.  

(c)      Section 3.17(c) of the Disclosure Schedule sets forth the names and addresses of the top 10 
suppliers of the Business as of the date of this Agreement (the “ Suppliers ”), as measured by consideration for goods 
and services paid by the Company or any Subsidiary to such Suppliers during the calendar year ending December 31, 
2013. Except as set forth in Section 3.17(c) of the Disclosure Schedule, during the 12 months immediately preceding the 
date of this Agreement, none of the Seller, the Company nor any Subsidiary has received any written notice 
(i) indicating that any Supplier has ceased, or will cease, to supply the products, equipment, goods or services of such 
Supplier, or has substantially reduced, or will substantially reduce, the supply of such products, equipment, goods or 
services at any time, (ii) alleging a breach by the Company or any Subsidiary of any material provision of any Supplier 
Contract or (iii) indicating that any Supplier intends to cease after the Closing to supply the products, equipment, goods 
or services of such Supplier or to otherwise terminate or materially reduce its relationship with the Company or any 
Subsidiary.  

Section 3.18      Taxes .  

(a)      Each of the Company and the Subsidiaries has duly and timely filed or had filed on its behalf 
(taking into account any extension of time to file granted or obtained) all income and other material Tax Returns 
required by applicable Law to have been filed by it or on behalf of it in all applicable jurisdictions, each such Tax Return 
has been true, correct and  
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complete in all material respects, and each of the Company and the Subsidiaries has timely paid or had paid on its behalf 
all Taxes shown to be due thereon.  

(b)      Each of the Company and the Subsidiaries has complied in all material respects with all applicable 
Laws relating to the payment and withholding of Taxes and has duly and timely withheld and paid over to the 
appropriate Governmental Authority all material amounts required to be so withheld and paid under all applicable Laws, 
including any Taxes in connection with any amounts paid or owing to any present or former employee, officer, director, 
independent contractor, creditor, stockholder or any other third party.  

(c)      No written notification has been received by the Company or any Subsidiary that any audit, 
examination or similar proceeding is pending, proposed or asserted with regard to any material amount of Taxes of any 
of the Company or the Subsidiaries; all material deficiencies asserted or assessments made as a result of any 
examinations by any Governmental Authority of the Tax Returns of the Company or any Subsidiary have been fully 
paid, settled or withdrawn.  

(d)      Neither the Company nor any Subsidiary is subject to any private letter ruling of the IRS or 
comparable rulings of any other Governmental Authority that will be binding on the Company or any Subsidiary 
following the Closing.  

(e)      For U.S. federal income Tax purposes, (i) the Company and LiveTV Satellite are each treated as 
disregarded as an entity separate from the Seller and (ii) LiveTV International and LTV Global are each treated as 
corporations.  

(f)      The aggregate U.S. federal income tax basis of the assets of LiveTV International will not be 
reduced under Section 1.1502-36(d) of the Regulations as of the Closing Date to an amount less than the aggregate fair 
market value of such assets on such date.  

(g)      Neither the Company nor any Subsidiary has participated in a “listed transaction” within the 
meaning of Section 1.6011-4(b)(2) of the Regulations.  

Section 3.19      Brokers . Except for Barclays Capital Inc. (“ Barclays ”) and Morgan Stanley & Co. 
Incorporated (“ Morgan Stanley ”), no broker, finder or investment banker is entitled to any brokerage, finder’s or other 
fee or commission in connection with the transactions contemplated by this Agreement based upon arrangements made 
by or on behalf of the Seller. The Seller is solely responsible for the fees and expenses of Barclays and Morgan Stanley.  

Section 3.20      Transactions with Related Parties . Except as set forth on Section 3.20 of the Disclosure 
Schedule and other than as provided in this Agreement and the other Transaction Documents, no present officer, 
director, member manager or stockholder of the Company or any Subsidiary, nor any of their respective Affiliates, is 
currently a party to any transaction or agreement with the Company or any Subsidiary.  
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Section 3.21      Insurance . Section 3.21 of the Disclosure Schedule contains a true and complete list of all 

insurance policies held directly by or solely on behalf of the Company or any Subsidiary as of the date of this Agreement 
(the “ Company Insurance Policies ”). All such policies are in full force and effect and will remain in full force and 
effect through their respective dates set forth in Section 3.21 of the Disclosure Schedule, all premiums with respect 
thereto covering all periods up to and including the Closing Date have been paid, and, as of the date of this Agreement, 
no written notice of cancellation or termination has been received with respect to any such policy. To the Knowledge of 
the Seller, as of the date of this Agreement there is no material claim by the Company or any of its Subsidiaries pending 
under any of such policies or bonds as to which coverage has been denied or disputed in writing by the underwriters of 
such policies or bonds. None of the Company or any of its Subsidiaries currently maintains, sponsors, participates in or 
contributes to any self-insurance plan or program, except as required by applicable Law.  

Section 3.22      No Other Representations or Warranties . (a) Except as set forth in this Agreement and 
the other Transaction Documents, none of the Seller, its Affiliates or any of their respective officers, directors, 
employees or representatives make or have made any other representation or warranty, express or implied, at law or in 
equity, in respect of the Company, the Subsidiaries, the Business, the Subsidiary Interests, the Membership Interests or 
any of the assets, Liabilities or operations of the Company and the Subsidiaries, including with respect to 
(i) merchantability or fitness for any particular purpose, (ii) the operation of the Business by the Purchaser after the 
Closing in any manner other than as used and operated by the Seller, the Company and the Subsidiaries or (iii) the 
probable success or profitability of the Business after the Closing, and (b) other than the indemnification obligations of 
the Seller set forth in Articles VII and  IX, none of the Seller, its Affiliates, or any of their respective officers, directors, 
employees or representatives will have or be subject to any liability or indemnification obligation to the Purchaser or to 
any other Person resulting from the distribution to the Purchaser, its Affiliates or representatives of, or the Purchaser’s 
use of, any information relating to the Business, including any information, documents or materials made available to the 
Purchaser or its Affiliates or their respective officers, directors, employees or representatives, whether orally or in 
writing, in certain “data rooms,” management presentations, functional “break-out” discussions, responses to questions 
submitted on behalf of the Purchaser or its Affiliates or in any other form in expectation of or in connection with the 
transactions contemplated by this Agreement.  

ARTICLE IV       
 

REPRESENTATIONS AND WARRANTIES OF THE PURCHASER  

The Purchaser hereby represents and warrants to the Seller as follows:  

Section 4.01      Organization, Authority and Qualification of the Purchaser . The Purchaser is a 
corporation duly organized, validly existing and (where applicable) in good standing under the Laws of the jurisdiction 
of its organization and has all necessary corporate power and authority to enter into this Agreement and the other 
Transaction Documents to which it is a party, to carry out its obligations hereunder and thereunder and to consummate 
the  
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transactions contemplated hereby and thereby. The Purchaser is duly licensed or qualified to do business and is (where 
applicable) in good standing in each jurisdiction in which the properties owned or leased by it or the operation of its 
business makes such licensing or qualification necessary, except to the extent that the failure to be so licensed, qualified 
or in good standing would not reasonably be expected to materially and adversely affect the ability of the Purchaser to 
carry out its obligations under, and to consummate the transactions contemplated by, this Agreement and the other 
Transaction Documents to which it is a party. The execution and delivery by the Purchaser of this Agreement and the 
other Transaction Documents to which it is a party, the performance by the Purchaser of its obligations hereunder and 
thereunder and the consummation by the Purchaser of the transactions contemplated hereby and thereby have been duly 
authorized by all requisite corporate action on the part of the Purchaser. This Agreement has been, and prior to the 
Closing, the other Transaction Documents to which it is a party will be, duly executed and delivered by the Purchaser, 
and (assuming due authorization, execution and delivery by the Seller) this Agreement constitutes and, when executed, 
the other Transaction Documents to which it is a party will constitute, a legal, valid and binding obligation of the 
Purchaser, enforceable against the Purchaser in accordance with its terms, subject to bankruptcy, insolvency, fraudulent 
transfer, reorganization, moratorium and similar laws of general applicability relating to or affecting creditors’ rights and 
to general equitable principles.  

Section 4.02      No Conflict; Consents and Approvals . Assuming (a) the termination of the applicable 
waiting periods under the HSR Act, (b) the making or obtaining of all consents, approvals, authorizations, filings and 
notifications required under any other applicable antitrust, competition or trade regulation Law and (c) the obtaining of 
all approvals and the delivery of all notices set forth on Section 3.04 of the Disclosure Schedule, the execution, delivery 
and performance of this Agreement by the Purchaser or any other Transaction Document to which it is a party do not 
and shall not (i) violate, conflict with or result in the breach of any provision of the Organizational Documents of the 
Purchaser, (ii) conflict with or violate any Law or Governmental Order applicable to the Purchaser in any material 
respects, (iii) require any consent, approval, authorization or other order of, action by, filing with, or notification to, any 
Governmental Authority, or (iv) conflict with, result in any breach of, constitute a default (or event which with the 
giving of notice or lapse of time, or both, would become a default) under, require any consent or notification under, or 
give to others any rights of termination, amendment, acceleration or cancellation of any note, bond, mortgage or 
indenture, contract, agreement, lease, sublease, license, permit, franchise or other instrument or arrangement to which 
the Purchaser is a party, except in the case of clauses (iii) and (iv), as may result from any facts or circumstances relating 
solely to the Seller, the Company or the Subsidiaries.  

Section 4.03      Investment Purpose . The Purchaser is acquiring the Membership Interests solely for the 
purpose of investment and not with a view to, or for offer or sale in connection with, any distribution thereof other than 
in compliance with all applicable Laws, including foreign and United States federal and state securities laws. The 
Purchaser agrees that the Membership Interests may not be sold, transferred, offered for sale, pledged, hypothecated or 
otherwise disposed of without registration under the Securities Act and any applicable foreign or state securities laws, 
except pursuant to an exemption from such registration under the Securities  
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Act and such laws. The Purchaser is able to bear the economic risk of holding the Membership Interests for an indefinite 
period (including total loss of its investment), and has sufficient knowledge and experience in financial and business 
matters so as to be capable of evaluating the merits and risk of its investment.  

Section 4.04      Financing . The Purchaser will have at the Closing sufficient immediately available funds 
to pay the Purchase Price and all other amounts payable at the Closing pursuant to this Agreement or otherwise 
necessary to consummate all the transactions contemplated hereby.  

Section 4.05      Litigation . As of the date of this Agreement, there is no Action by or against the 
Purchaser or its subsidiaries pending before any Governmental Authority or, to the knowledge of the Purchaser, 
threatened, which reasonably would be expected to affect the legality, validity or enforceability of this Agreement or the 
Transaction Documents or the consummation of the transactions contemplated hereby or thereby or otherwise prevent or 
materially delay consummation of the transactions contemplated by this Agreement or the Transaction Documents.  

Section 4.06      Brokers . No broker, finder or investment banker is entitled to any brokerage, finder’s or 
other fee or commission in connection with the transactions contemplated by this Agreement based upon arrangements 
made by or on behalf of the Purchaser.  

Section 4.07      Independent Investigation; Seller’s Representations . The Purchaser has conducted its 
own independent investigation, review and analysis of the business, operations, assets, Liabilities, results of operations, 
financial condition, software, technology and prospects of the Company, the Subsidiaries and the Business, which 
investigation, review and analysis was done by the Purchaser and its Affiliates and representatives. The Purchaser 
acknowledges that it and its Affiliates and representatives have been provided adequate access to the personnel, 
properties, premises and records of the Company, the Subsidiaries and the Business for such purpose. In entering into 
this Agreement, the Purchaser acknowledges that it has relied solely upon the aforementioned investigation, review and 
analysis and not on any factual representations or opinions of the Seller or any of its officers, directors, employees, 
Affiliates or representatives (except the specific representations and warranties of the Seller set forth in Article III and 
the schedules thereto). The Purchaser hereby acknowledges and agrees that (a) other than the representations and 
warranties made in Article III, none of the Seller, its Affiliates, or any of their respective officers, directors, employees 
or representatives make or have made any representation or warranty, express or implied, at law or in equity, with 
respect to the Company, the Subsidiaries, the Business, the Membership Interests or any of the assets, Liabilities or 
obligations of the Company and the Subsidiaries, including as to (i) merchantability or fitness for any particular use or 
purpose, (ii) the operation of the Business by the Purchaser after the Closing in any manner other than as used and 
operated by the Seller, the Company and the Subsidiaries, (iii) the probable success or profitability of the Business after 
the Closing or (iv) the accuracy or completeness of any information relating to the Business, including any information, 
documents or materials made available to the Purchaser or its Affiliates or their respective officers, directors, employees 
or representatives, whether orally or in writing, in  
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certain “data rooms,” management presentations, functional “break-out” discussions, responses to questions submitted 
on behalf of the Purchaser or its Affiliates or in any other form in expectation of or in connection with the transactions 
contemplated by this Agreement and (b) other than the indemnification obligations of the Seller set forth in Articles VII 
and IX, none of the Seller, its Affiliates, or any of their respective officers, directors, employees or representatives will 
have or be subject to any liability or indemnification obligation to the Purchaser or to any other Person resulting from the 
distribution to the Purchaser, its Affiliates or representatives of, or the Purchaser’s use of, any information relating to the 
Business, including any information, documents or materials made available to the Purchaser or its Affiliates or their 
respective officers, directors, employees or representatives, whether orally or in writing, in certain “data rooms,” 
management presentations, functional “break-out” discussions, responses to questions submitted on behalf of the 
Purchaser or its Affiliates or in any other form in expectation of or in connection with the transactions contemplated by 
this Agreement, or any errors therein or omissions therefrom.  

ARTICLE V       
 

ADDITIONAL AGREEMENTS  

Section 5.01      Conduct of Business Prior to the Closing .  

(a)      The Seller covenants and agrees that except as described in Section 5.01(b) of the Disclosure 
Schedule, as may be necessary to comply with applicable Law or as contemplated or required by this Agreement, 
between the date of this Agreement and the Closing, the Seller (as it relates to the Business) shall, and shall cause the 
Company and the Subsidiaries to, (i) conduct its business in the ordinary course in all material respects and consistent 
with past practice, and (ii) use its commercially reasonable efforts to maintain and preserve intact in all material respects 
the current organization, business and franchise and to preserve the rights, franchises, relationships and goodwill of its 
employees, Customers, lenders, Suppliers, distributors, licensors, licensees, landlords, sublandlords, regulators and other 
Persons with whom the Company or any Subsidiary has significant business relationships.  

(b)      Except as described in Section 5.01(b) of the Disclosure Schedule, as may be necessary to comply 
with applicable Law or as contemplated or required by this Agreement, the Seller covenants and agrees that, between the 
date of this Agreement and the Closing, without the prior written consent of the Purchaser (such consent not to be 
unreasonably withheld, delayed or conditioned), neither the Company nor any Subsidiary will:  

(i)      (A) issue, transfer, pledge, encumber, grant, dispose of or sell any class or series of equity 
interests or other securities of the Company or the Subsidiaries (or any option, warrant or other right to acquire the same, 
including upon conversion, exchange or exercise), (B) redeem, repurchase or acquire any equity interests or other 
securities of the Company or the Subsidiaries, or any securities convertible into or exchangeable or exercisable for any 
such equity interests, (C) declare, make, reserve or pay any dividends or distributions with respect to any equity interests 
in the Company or any Subsidiary, other than dividends, distributions or redemptions for cash declared, made or paid by 
any Subsidiary to the Company,  
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(D) effect any recapitalization, reclassification, stock split, combination or similar change in the capitalization of the 
Company or any Subsidiary, or (E) otherwise amend in any respect the terms of any securities of the Company or any 
Subsidiary;  

(ii)      incur or assume any Indebtedness in excess of $3,000,000 individually or $10,000,000 in 
the aggregate;  

(iii)      amend or restate the Organizational Documents of the Company or any Subsidiary;  

(iv)      waive, release, amend or otherwise modify in any material respect, or terminate, any 
Material Contract;  

(v)      (A) grant or announce an increase in the salaries, bonuses, severance, termination, retention 
or change-in-control pay, or any equity or equity-based awards or other benefits payable to any current or former 
Business Employee, consultant or other service provider of the Company or any Subsidiary; (B) loan or advance any 
money or other property to any current or former Business Employee, consultant or other service provider of the 
Company or any Subsidiary; or (C) enter into, terminate or amend any employment or services agreement with any 
employee or individual independent contractor of the Company or any Subsidiary that provides for annual compensation 
in excess of $150,000, other than, in each case, (x) as required by Law, the terms of the applicable agreement or 
arrangement (as in effect as the date hereof and disclosed to the Purchaser), or any Benefit Plan or (y) ordinary salary 
increases in the ordinary course of business consistent with the past practices of Company or any Subsidiary with respect 
to Business Employees who are not officers and whose annual base salary is not in excess of $150,000;  

(vi)      (A) terminate without “ cause ” any employee of the Company or any Subsidiary at the 
level of director or above or (B) hire or engage any employee or individual independent contractor of the Company or 
any Subsidiary, except for the hiring or engagement of non-officer employees or individual independent contractors 
whose annual base salary is not in excess of $150,000;  

(vii)      effect a net increase in the number of employees and independent contractors of the 
Company and the Subsidiaries, taken as a whole (excluding the Hangar Installation Employees), since the date of the 
Agreement, by greater than ten (10) percent of the number of employees and independent contracts of the Company and 
the Subsidiaries as of the date of the Agreement;  

(viii)      adopt, enter into, amend, terminate or extent any collective bargaining agreement (or enter 
into negotiations to do any of the following);  

(ix)      establish, enter into, adopt or amend any plan, program, policy, agreement or arrangement 
that would be a Benefit Plan if it were in existence on the date of this Agreement, other than as contemplated by any 
Benefit Plan;  
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(x)      implement any employee layoffs or plant closing that could implicate WARN;  

(xi)      change any method of accounting or accounting practice or policy used by the Company or 
any Subsidiary, other than such changes required by applicable Law or GAAP;  

(xii)      settle or compromise any Action of the Company or any Subsidiary other than settlements 
entered into in the ordinary course of business or involving only cash payments of less than $100,000;  

(xiii)      enter into any commitment for or effect capital expenditures of any of the Company or 
any Subsidiary in excess of $1,000,000 individually, or $5,000,000 in the aggregate;  

(xiv)      enter into any commitment for or effect non-recurring expenditures of any of the 
Company or any Subsidiary in excess of $1,000,000 individually, or $5,000,000 in the aggregate;  

(xv)      make, change or revoke any Tax election (except for the election described in Section 7.07
(g) and any election made in accordance with past practice or as otherwise required by applicable Tax Law), settle or 
compromise any material Tax liability, enter into any closing agreement related to Tax, change any taxable period or any 
Tax accounting method, or amend any material Tax Returns, in each case to the extent any such change, revocation, 
settlement, agreement or other action would reasonably be expected to adversely affect Purchaser, the Company or any 
Subsidiary with respect to a taxable period (or portion thereof) beginning after the Closing Date;  

(xvi)      other than the sale of inventory in the ordinary course of business, sell or otherwise 
dispose of any material assets shown or reflected on the Interim Financial Statements;  

(xvii)      forgive or cancel any Indebtedness or claim of any material value to the Company or any 
Subsidiary or waive any right of the Company or any Subsidiary of any material value;  

(xviii)      make any material change with respect to the Company or any of the Subsidiaries’ 
operations, including any material change in the types, nature or composition of such entity’s products or services, in its 
collection, supply or inventory practices, or in purchasing or maintaining its inventory, other than in the ordinary course 
of business;  

(xix)      enter into any agreement, commitment or engagement with respect to a material 
transaction not in the ordinary course of business or enter into an agreement, commitment or engagement with any 
Affiliates, whether or not in the ordinary course of business;  
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(xx)      enter into any agreement, commitment or engagement for the supply of products, 

equipment, goods or services to the Company or the Subsidiaries involving payments by the Company or the 
Subsidiaries in excess of $500,000 in the aggregate for each agreement, commitment or engagement;  

(xxi)      enter into any agreement, commitment or engagement for the purchase of the Company’s 
or the Subsidiaries’ products, equipment, goods or services involving payments to the Company or the Subsidiaries in 
excess of $5,000,000 in the aggregate or yielding gross profit of less than 45%, in each case for each agreement, 
commitment or engagement;  

(xxii)      acquire by merger or consolidation with, or by purchase of a substantial portion of the 
assets of or equity interests in, or by any other manner, any business or any Person or any division thereof;  

(xxiii)      adopt any plan of merger, consolidation, reorganization, liquidation or dissolution or file 
a petition in bankruptcy under any provisions of federal or state bankruptcy Law or consent to the filing of any 
bankruptcy petition against it under any similar Law; or  

(xxiv)      agree to take any of the actions specified in Sections 5.01(b)(i)-(xxiii), except as 
contemplated or required by this Agreement.  

Section 5.02      Access to Information; Cooperation .  

(l)      From the date of this Agreement until the Closing, upon reasonable notice, the Seller shall cause the 
Company and each Subsidiary and each of their respective employees, representatives, accountants and counsel to 
(i) afford the Purchaser and its authorized representatives reasonable access to the offices, properties and books and 
records of the Company and the Subsidiaries, including the Company Insurance Policies, and (ii) furnish to the officers, 
employees and representatives of the Purchaser such additional financial and operating data (including in relation to 
payroll, employee benefits and information technology) and other information regarding the Business (or copies thereof) 
as the Purchaser may from time to time reasonably request; provided , however , that any such access or furnishing of 
information shall be conducted at the Purchaser’s expense, during normal business hours, under the supervision of 
personnel of the Seller, the Company or the Subsidiaries or any representatives of any of the foregoing, as applicable, 
and in such a manner as not to interfere with the normal operations of the Business; provided , further , that this 
Section 5.02 shall not require the Seller to create any information that does not already exist at the time of such request 
(other than to convert existing information from one medium to another). Notwithstanding anything to the contrary in 
this Agreement, the Seller shall not be required, nor shall the Seller be required to cause the Company or any Subsidiary, 
to provide any such access or to disclose any information to the Purchaser if such disclosure would, in the Seller’s 
reasonable discretion, (A) jeopardize any attorney-client or other legal privilege, (B) contravene any applicable Laws or 
binding agreement entered into prior to the date of this Agreement or (C) cause competitive harm to the Business if the 
transactions contemplated hereby were not consummated.  
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(m)      In order to facilitate the resolution of any claims made against or incurred by the Seller or any of 

its Affiliates relating to the Business, except for books and records relating to Tax matters as set forth in Section 7.05, 
for a period of seven years after the Closing, the Purchaser shall (i) retain the books and records relating to the Business, 
the Company and the Subsidiaries relating to periods prior to the Closing, and (ii) upon reasonable notice, afford the 
officers, employees, agents and representatives of the Seller reasonable access (including the right to make, at the 
Seller’s expense, photocopies), during normal business hours, to such books and records; provided that the Purchaser 
shall notify the Seller at least 30 days in advance of destroying any such books and records prior to the seventh 
anniversary of the Closing in order to provide the Seller the opportunity to take possession of such books and records, at 
the Seller’s sole cost and expense, in accordance with this Section 5.02(b); and provided , further , that the Seller and its 
Affiliates agree to maintain the confidentiality of such information.  

(n)      In order to facilitate the resolution of any claims made against or incurred by the Purchaser or the 
Company or the Subsidiaries relating to the Business, except for books and records relating to Tax matters as set forth in 
Section 7.05, for a period of seven years after the Closing, the Seller shall, to the extent originals or copies thereof have 
not been delivered to Purchaser or the Company or are not in the possession of the Company or the Subsidiaries, 
(i) retain the books and records relating to the Business, the Company and the Subsidiaries relating to periods prior to the 
Closing, and (ii) upon reasonable notice, afford the officers, employees, agents and representatives of the Purchaser 
reasonable access (including the right to make, at the Purchaser’s expense, photocopies), during normal business hours, 
to such books and records; provided that the Seller shall notify the Purchaser at least 30 days in advance of destroying 
any such books and records prior to the seventh anniversary of the Closing in order to provide the Purchaser the 
opportunity to take possession of such books and records, at the Purchaser’s sole cost and expense, in accordance with 
this Section 5.02(c); and provided , further , that the Seller agrees to maintain the confidentiality of such information.  

Section 5.03      Confidentiality .  

(i)      The terms of the letter agreement, dated as of September 16, 2013 (the “ Confidentiality Agreement 
”), between the Seller and the Purchaser (or its Affiliate), are hereby incorporated herein by reference and shall continue 
in full force and effect until the Closing and the confidentiality obligations contained in the Confidentiality Agreement 
(i) in respect of that portion of the Confidential Information (as defined in the Confidentiality Agreement) to the extent 
relating to the Seller or any of its Affiliates (from and after the Closing, other than the Company or any Subsidiary) shall 
survive the Closing and remain in full force and effect until their expiration in accordance with the terms of the 
Confidentiality Agreement and (ii) in respect of the portion of the Confidential Information relating to the Company and 
the Subsidiaries shall terminate. If this Agreement is, for any reason, terminated prior to the Closing, the Confidentiality 
Agreement shall nonetheless continue in full force and effect in accordance with its terms.  

(j)      Nothing provided to the Purchaser pursuant to Section 5.02(a) shall in any way amend or diminish 
the Purchaser’s obligations under the Confidentiality Agreement. The  
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Purchaser acknowledges and agrees that any Confidential Information provided to the Purchaser and its authorized 
representatives pursuant to Section 5.02(a) or otherwise by the Seller, the Company, the Subsidiaries or any officer, 
director, employee, agent, representative, accountant or counsel thereof shall be subject to the terms and conditions of 
the Confidentiality Agreement.  

Section 5.04      Regulatory and Other Authorizations; Notices and Consents .  

(a)      Each party hereto shall, and shall cause each of its respective Affiliates to, use its best efforts to 
(i) promptly obtain all authorizations, consents, orders and approvals of all Governmental Authorities that may be or 
become necessary for the performance of its obligations pursuant to this Agreement and the Transition Services 
Agreement and (ii) provide such other information to any Governmental Authority as such Governmental Authority may 
reasonably request in connection herewith. Each party hereto agrees to, and shall cause its respective Affiliates to, make 
promptly its respective filing, if necessary, pursuant to the HSR Act with respect to the transactions contemplated by this 
Agreement and to supply as promptly as practicable to the appropriate Governmental Authorities any additional 
information and documentary material that may be requested pursuant to the HSR Act. Each party hereto agrees to, and 
shall cause its respective Affiliates to, make as promptly as practicable its respective filings and notifications, if any, 
under any other applicable antitrust, competition, regulatory or trade regulation Law and to supply as promptly as 
practicable to the appropriate Governmental Authorities any additional information and documentary material that may 
be requested pursuant to the applicable antitrust, competition, regulatory or trade regulation Law. All fees or other 
payments required by applicable Law to be made to any Governmental Authority in order to obtain any such 
authorizations, consents, orders or approvals shall be equally borne by Purchaser and Seller.  

(b)      Without limiting the generality of the Purchaser’s undertaking pursuant to Section 5.04(a), the 
Purchaser shall, and shall cause each of its Affiliates to, use its and their best efforts to avoid or eliminate each and every 
impediment under any antitrust, competition, regulatory or trade regulation Law that may be asserted by any antitrust or 
competition Governmental Authority so as to enable the parties hereto to consummate the transactions contemplated 
hereby as promptly as practicable, and in any event prior to the Termination Date, including proposing, negotiating, 
committing to and effecting, by consent decree, hold separate orders, or otherwise, the sale, divestiture or disposition of 
its assets, properties or businesses or of the assets, properties or businesses to be acquired by it pursuant hereto, and the 
entrance into such other arrangements, as are necessary or advisable in order to avoid the entry of, and the 
commencement of litigation seeking the entry of, or to effect the dissolution of, any injunction, temporary restraining 
order or other order in any suit or proceeding, which would otherwise have the effect of materially delaying or 
preventing the consummation of the transactions contemplated by this Agreement. In addition, the Purchaser shall, and 
shall cause its Affiliates to, defend through litigation on the merits any claim asserted in court by any Governmental 
Authority in order to avoid entry of, or to have vacated or terminated, any decree, order or judgment (whether 
temporary, preliminary or permanent) that would prevent the Closing prior to the Termination Date.  
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(c)      Each party to this Agreement shall promptly notify the other party of any communication it or any 

of its Affiliates or any of their respective directors, officers, employees, agents, advisors or other representatives receives 
from any Governmental Authority relating to the matters that are the subject of this Agreement and permit the other 
party to review in advance any proposed communication by such party to any Governmental Authority. Neither of the 
parties to this Agreement shall agree to participate in any meeting with any Governmental Authority in respect of any 
filings, investigation (including any settlement of an investigation), or other inquiry unless it consults with the other 
party in advance and, to the extent permitted by such Governmental Authority, gives the other party the opportunity to 
attend and participate at such meeting. Each party hereto shall, and shall cause its Affiliates and its and their respective 
directors, officers, employees, agents, advisors or other representatives to, coordinate and cooperate fully with the other 
party hereto in exchanging such information and providing such assistance as the other party hereto may reasonably 
request in connection with the foregoing and in seeking early termination of any applicable waiting periods, including 
under the HSR Act. The parties to this Agreement shall, and shall cause their respective Affiliates and their respective 
directors, officers, employees, agents, advisors or other representatives to, provide each other with copies of all 
correspondence, filings or communications between them or any of their respective directors, officers, employees, 
agents, advisors or other representatives, on the one hand, and any Governmental Authority or members of its staff, on 
the other hand, with respect to this Agreement and the transactions contemplated by this Agreement; provided , 
however , that materials may be redacted (i) to remove references concerning the valuation of the Company and the 
Subsidiaries; (ii) as necessary to comply with contractual arrangements or applicable Laws; and (iii) as necessary to 
address reasonable attorney-client or other privilege or confidentiality concerns.  

(d)      The Purchaser shall not, and shall cause its Affiliates not to, enter into any transaction, or any 
agreement to effect any transaction (including any merger or acquisition) that would reasonably be expected to make it 
materially more difficult, or to materially increase the time required, to (i) obtain the expiration or termination of the 
waiting period under the HSR Act, or any other applicable antitrust, competition, regulatory or trade regulation Law, 
applicable to the transactions contemplated by this Agreement; (ii) avoid the entry of, the commencement of litigation 
seeking the entry of, or to effect the dissolution of, any injunction, temporary restraining order or other order that would 
materially delay or prevent the consummation of the transactions contemplated by this Agreement; or (iii) obtain all 
authorizations, consents, orders and approvals of Governmental Authorities necessary for the consummation of the 
transactions contemplated by this Agreement.  

(e)      The Seller shall, or shall cause the Company and the Subsidiaries to, give such notices to third 
parties (other than Governmental Authorities) and use commercially reasonable efforts to obtain such third party 
consents as are necessary in connection with the transactions contemplated by this Agreement. The Purchaser shall, and 
shall cause its Affiliates to, reasonably cooperate and assist the Seller, the Company and the Subsidiaries, as applicable, 
in giving such notices and obtaining such consents. Notwithstanding anything herein to the contrary, in obtaining any 
waivers, consents or approvals with respect to the transactions contemplated by this Agreement, (i) neither party hereto 
shall, or shall permit any of its Affiliates  
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to, agree to any amendment of any such instrument which materially changes the terms thereof or imposes any 
obligation or liability on another party hereto without the prior written consent of such other party, and (ii) except as 
otherwise expressly provided by this Agreement, neither party hereto shall be obligated to execute any guarantees or 
undertakings or otherwise incur or assume any expense or liability in obtaining any such consent, authorization or 
waiver.  

(f)      Notwithstanding anything to the contrary set forth in this Section 5.04 , in the event that any 
authorization, consent, order or approval of any Governmental Authority set forth on Section 3.04 of the Disclosure 
Schedule (other than any clearance under the HSR Act) required to be obtained in connection with the transactions 
contemplated hereby fails for any reason to be obtained within thirty (30) days after the date on which application 
therefor shall have been submitted to the relevant Government Authority, then the parties hereto shall consider and 
negotiate in good faith alternative methods by which to obtain, eliminate the need to obtain, or mitigate any delay in 
obtaining such authorization, consent, order or approval as promptly as reasonably practicable.  

(g)      Notwithstanding the foregoing, nothing in this Section 5.04 shall require, or shall be construed to 
require, the Purchaser or any of its subsidiaries to sell, divest or dispose of any assets, properties or businesses, or to 
incur any liabilities, or to otherwise agree or consent to any undertakings to the extent that doing so would materially 
and adversely affect the Company and the Subsidiaries or the Purchaser and its subsidiaries.  

Section 5.05      Non-Solicitation of Certain Persons . For a period of two (2) years from and after the date 
of this Agreement, the Seller shall not, and shall cause its subsidiaries not to, and shall use its commercially reasonable 
efforts to cause its and their respective Affiliates, directors, officers, employees, agents and representatives not to, 
directly or indirectly cause, solicit or induce (other than through a general solicitation, which may include advertising in 
publications or media of general circulation, including trade journals and similar media, in each case not directed at 
employees of the Company or any Subsidiary) any Business Employees to leave or terminate their employment; 
provided , however , that nothing in this Section 5.05 shall prevent the Seller or any of its Affiliates from soliciting 
(a) any employee whose employment has been terminated by the Company, any Subsidiary or the Purchaser or (b) after 
one (1) year from the termination date of employment, any employee whose employment has been terminated by such 
employee.  

Section 5.06      Non-Competition Covenant .  

(a)      From and after the Closing Date through the third anniversary thereof, unless acting in accordance 
with Purchaser’s prior written consent, the Seller shall not, and shall cause its controlled Affiliates not to (as a 
stockholder, partner, member, equity owner, lender, financing source, consultant, agent, officer, employee, director or 
person in a similar position, representative or otherwise) directly or indirectly own, engage in, manage, operate, join, 
control, finance or participate in the ownership, management, operation, control or financing of, any Restricted Activity 
or any business or enterprise that (in whole or in part) includes any Restricted Activity, in each case, anywhere in the 
world.  

 
41  



 

 
(b)      Notwithstanding anything to the contrary contained in the foregoing provisions of Section 5.06(a), 

Seller or its Affiliates may, directly or indirectly, (i) acquire a business conducting any Restricted Activity (a “ 
Competing Business ”) (whether by merger, purchase of assets, purchase of equity or otherwise) so long as such 
acquisition occurs as part of an acquisition of a target company (the “ Target ”) in which (A) the Competing Business 
comprises not more than fifteen (15) percent of the assets, revenues or operating profit of the Target, or (B) the 
Competing Business comprises less than fifty (50) percent of the assets, revenues or operating profit of the Target and 
the Seller or its Affiliates dispose all or a portion of the Competing Business within one (1) year of the acquisition 
thereof such that the Competing Business comprises not more than fifteen (15) percent of the assets, revenues or 
operating profit of the Target, or (ii) own or acquire up to fifteen (15) percent in the aggregate of the issued and 
outstanding equity securities of a business conducting any Restricted Activity.  

(c)      Seller acknowledges that the Business is global in scope and the provisions of this Section 5.06 are 
reasonable and necessary to protect the legitimate interests of Purchaser as the purchaser of the Company and the 
Subsidiaries from and after the Closing. In the event that the provisions of this Section 5.06 should ever be deemed to 
exceed the time, geographic, product or any other limitations permitted by applicable Law, then such provisions shall be 
deemed reformed to provide for the restrictions applicable to the Seller as set forth in this Section 5.06 to be enforceable 
against the Seller to the maximum extent permitted by applicable Law.  

Section 5.07      Transition Services Agreement . The Seller, on the one hand, and the Purchaser, on the 
other hand, shall each enter, or cause its applicable Affiliate to enter, into a transition services agreement, substantially in 
the form attached hereto as Exhibit 5.07 (the “ Transition Services Agreement ”).  

Section 5.08      Indebtedness and Intercompany Accounts . The Seller shall take, and shall cause the 
Company and the Subsidiaries to take, all actions necessary so that, on the Closing Date, (i) all Indebtedness of the 
Company and the Subsidiaries outstanding as of the Closing Date has been paid or otherwise discharged in full, (ii) there 
shall be no intercompany obligations owed by the Seller or any of its Affiliates (other than the Company and the 
Subsidiaries) to the Company or any Subsidiary and (iii) there shall be no intercompany obligations owed by the 
Company or any Subsidiary to the Seller or any of its Affiliates (other than the Company and the Subsidiaries), in each 
case other than any amounts payable or obligations under the Transaction Documents or the other documents, 
agreements or instruments set forth on Section 5.08 of the Disclosure Schedule.  

Section 5.09      Insurance . From and after the Closing Date, the Company and the Subsidiaries shall 
cease to be insured by the Seller’s or its Affiliates’ insurance policies or by any of their self-insured programs 
(collectively, the “ Seller Insurance Policies ”) and neither the Company nor any Subsidiary shall be permitted to make 
any claim under any of the Seller Insurance Policies for any reason whatsoever. Notwithstanding the foregoing, from 
and after the Closing, the Seller shall use its reasonable best efforts to assist the Purchaser in recovering any Pre-Closing 
Insured Liabilities, to the extent (a) the period for making a valid claim with respect  
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thereto under the applicable Seller Insurance Policies has not expired and (b) permissible under the terms of such policy.  

Section 5.10      Privileged Matters .  

(d)      The parties hereto acknowledge and agree that the Company’s and each Subsidiary’s attorney-
client privilege, attorney work-product protection and expectation of client confidence involving any proposed sale of 
the Company and each Subsidiary or any other transaction contemplated by this Agreement or the other Transaction 
Documents (but not general business matters of the Company or any Subsidiary, to the extent they are governed by 
Section 5.10(b)), and all information and documents covered by such privilege, protection or expectation shall be 
retained and controlled by the Seller, and may be waived only by the Seller. The Purchaser and the Seller acknowledge 
and agree that (i) the foregoing attorney-client privilege, work product protection and expectation of client confidence 
shall not be controlled, owned, used, waived or claimed by the Purchaser or by the Company or any Subsidiary upon 
consummation of the Closing; and (ii) in the event of a dispute between the Purchaser or the Company and a third party 
or any other circumstance in which a third party requests or demands that the Company or any Subsidiary produce 
privileged materials of the Seller, the Purchaser shall cause the Company and such Subsidiary to assert such attorney-
client privilege on behalf of the Seller to prevent disclosure of privileged materials to such third party.  

(e)      The parties hereto acknowledge and agree that the attorney-client privilege, attorney work product 
protection and expectation of client confidence involving general business matters of the Company or the Subsidiaries 
and arising prior to the Closing for the benefit of both the Seller and the Company or the Subsidiaries shall be subject to 
a joint privilege and protection between the Seller, on the one hand, and the Company or the Subsidiaries, on the other 
hand, and the Seller and the Company or the Subsidiaries shall have equal right to assert all such joint privilege and 
protection and no such joint privilege or protection may be waived by (i) the Seller without the prior written consent of 
the Company; or (ii) by the Company or any Subsidiary without the prior written consent of the Seller; provided , 
however , that any such privileged or protected information, whether arising before or after the Closing Date, with 
respect to any matter for which a party hereto has an indemnification obligation hereunder, shall be subject to the sole 
control of such party, which shall be solely entitled to control the assertion or waiver of the privilege or protection, 
whether or not such information is in the possession of or under the control of such party. Notwithstanding the 
foregoing, the parties hereto acknowledge and agree that Shearman & Sterling LLP and in house counsel of the Seller 
represented only the Seller and not the Company or any Subsidiary and that any advice given by or communications 
with Shearman & Sterling LLP or in house counsel of the Seller shall not be subject to any joint privilege and shall be 
owned solely by the Seller.  

Section 5.11      Further Action .  

(e)      In addition to the specific obligations of the parties set forth in this Agreement, the parties hereto 
shall use their respective reasonable best efforts to take, or cause to be taken, all appropriate action, to do or cause to be 
done all things necessary, proper or advisable under applicable Law, and to execute and deliver such documents and 
other papers, as  
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may be reasonably required to carry out the provisions of this Agreement and consummate and make effective the 
transactions contemplated by this Agreement.  

(f)      From time to time after the Closing, without additional consideration, each party hereto will (or, if 
appropriate, cause its Affiliates to) execute and deliver such further instruments and take such other action as may be 
necessary or reasonably requested by the other party to make effective the transactions contemplated by the Transaction 
Documents. Without limiting the foregoing, upon reasonable request of the Purchaser, the Seller shall, and shall cause its 
Affiliates to, execute, acknowledge and deliver all such further assurances, deeds, assignments, consequences, powers of 
attorney and other instruments and papers as may be required to sell, transfer, assign, convey and deliver to the 
Purchaser all right, title and interest in and to the Membership Interests.  

Section 5.12      ViaSat Assignment . Prior to the Closing, (a) without the prior written consent of the 
Purchaser, the Seller shall not, and shall cause the Company not to, terminate, amend or modify in any respect the 
ViaSat Assignment Agreement or agree or commit to do the same, and (b) without the prior written consent of the 
Purchaser (such consent not to be unreasonably withheld, delayed or conditioned), the Company shall not, and the Seller 
shall cause the Company not to, consent or agree to any guarantee or assurance described in Section 3.1(b) of the ViaSat 
Assignment Agreement or agree or commit to the same.  

ARTICLE VI       
 

EMPLOYEE MATTERS  

Section 6.01      Employee Benefits . Prior to Closing, Seller shall cause the employment of each Business 
Employee set forth on Section 6.01 of the Disclosure Schedule to be transferred to Seller or one of Seller’s Affiliates 
(other than the Company or one of the Subsidiaries). As of the Closing, except as otherwise provided under this 
Article VI, each Business Employee shall cease to be covered under any Benefit Plans that are sponsored by the Seller 
and, as of the Closing, the Business Employees who continue to be employed by the Company or any Subsidiary 
following the closing (each, a “ Continuing Employee ”) shall be eligible to participate in plans that are maintained, 
sponsored or contributed to by the Purchaser or one of its Affiliates that are provided to Continuing Employees. Except 
as otherwise expressly provided in this Article VI, following the Closing, Seller shall remain responsible for all claims 
and Liabilities incurred under the Benefit Plans prior to the Closing. Seller agrees that any Continuing Employee who 
(a) as of the Closing is receiving or entitled to receive short-term disability benefits and who subsequently becomes 
eligible to receive long-term disability benefits or (b) as of the Closing is receiving or entitled to receive long-term 
disability benefits, shall become eligible or continue to be eligible, as applicable, to receive long-term disability benefits 
under a Benefit Plan that is sponsored or maintained by Seller and is a long-term disability plan unless and until such 
Continuing Employee is no longer disabled (subject to the terms of the applicable plan), whereupon provided such date 
is within six (6) months following the Closing Date, he or she shall return to employment with the Purchaser or its 
Affiliates. As of the Closing and for a period of at least twelve (12) months thereafter (or such shorter period in the event 
of a termination of employment), the Purchaser shall (or shall cause an Affiliate to)  
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provide to the Continuing Employees coverage under employee benefit plans, programs and arrangements that otherwise 
provide a level of benefits that are substantially comparable in the aggregate to those provided to the Continuing 
Employees under the employee benefit plans, programs and arrangements of the Seller, the Company, and the 
Subsidiaries immediately prior to the Closing (excluding equity-based incentive compensation, defined benefit 
retirement plans, flight benefits (e.g., flights on a standby basis) and deferred compensation arrangements); provided , 
however , that changes may be made to such employee benefit plans, programs and arrangements to the extent necessary 
to comply with applicable Law. Each Continuing Employee shall receive credit for service with the Company and the 
Subsidiaries (A) under the Purchaser’s employee benefit plans, programs and arrangements for all purposes, including 
for purposes of eligibility and vesting but not benefit accrual to the same extent that such service was recognized as of 
the Closing under a comparable Benefit Plan in which the Continuing Employee participated; provided , however , that 
in no event shall such credit result in the duplication of benefits or the funding thereof, and (B) under any of the 
Purchaser’s severance, vacation and sick leave plans, policies or arrangements for purposes of benefit accrual and 
benefit calculation. With respect to any welfare plan in which Continuing Employees are eligible to participate after the 
Closing, the Purchaser shall, or if not legally required, shall use commercially reasonable efforts to (x) waive all 
limitations as to preexisting conditions and exclusions with respect to participation and coverage requirements applicable 
to such Continuing Employees to the extent such conditions and exclusions were satisfied or did not apply to such 
Continuing Employees under the welfare plans maintained by the Seller, the Company, or the Subsidiaries prior to the 
Closing and (y) provide each Continuing Employee with credit for any co-payments and deductibles paid prior to the 
Closing for the plan year in which the Closing Date occurs in satisfying any analogous deductible or out-of-pocket 
requirements to the extent applicable under any such plan.  

Section 6.02      Defined Contribution Plan . Effective as of the Closing, the Continuing Employees shall 
no longer participate in the defined contribution plan of the Seller and its Affiliates and the account balances of the 
Continuing Employees who participate in such plan shall be fully vested and funded as of the Closing Date. Subject to 
the terms and conditions of the defined contribution plan maintained by the Purchaser or its Affiliate for the benefit of 
the Continuing Employees (the “ Purchaser 401(k) Plan ”), to the extent reasonably determined by the Purchaser and the 
Seller to be administratively practicable, effective on and after the Closing, the Purchaser or its Affiliate shall cause the 
Purchaser 401(k) Plan to accept “eligible rollover contributions” (within the meaning of Section 401(a)(31) of the Code) 
of all or a portion of the account balances of the Continuing Employees if the Continuing Employees so elect and shall 
allow any such Continuing Employees’ outstanding loans to be rolled over into the Purchaser 401(k) Plan. In view of the 
complexity regarding the transfer of outstanding plan loans, the parties agree to cooperate in good faith to carry out the 
intent of this Section 6.02.  

Section 6.03      Flexible Spending Accounts . As of the Closing, the Purchaser shall make available a 
flexible spending account plan under a cafeteria plan qualifying under Section 125 of the Code (the “ Purchaser Flex 
Plan ”) for the benefit of each Continuing Employee who participates in a flexible spending account plan sponsored by 
any of the Seller or its Affiliates (the “ Seller Flex Plan ”) immediately prior to the Closing. To the extent reasonably  
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determined by the Purchaser and the Seller to be administratively practicable, (i) the Purchaser agrees to cause the 
Purchaser Flex Plan to accept a spin-off of the flexible spending account balances from the Seller Flex Plan and to honor 
and continue through the end of the calendar year in which the Closing occurs the elections made by each Continuing 
Employee under the Seller Flex Plan for the calendar year in which the Closing occurs in respect of the flexible spending 
accounts that are in effect immediately prior to the Closing, and (ii) the Seller shall transfer to the Purchaser the 
aggregate amount of the flexible spending account balances of the Continuing Employees (if any), such amount to be 
determined after subtracting the aggregate amount of the negative flexible spending account balances attributable to the 
Continuing Employees. On and after the Closing Date, the Purchaser shall assume and be solely responsible for all 
claims by Continuing Employees under the Seller Flex Plan, whether incurred prior to, on, or after the Closing, that have 
not been paid in full as of the Closing. In view of the complexity regarding the transfer of cafeteria plan account 
balances, the parties agree to cooperate in good faith to carry out the intent of this Section 6.03.  

Section 6.04      Paid Time Off . The Purchaser shall honor and assume all Liabilities for all paid time off 
accrued for the benefit of each Continuing Employee as of the Closing, the approximate aggregate amount of which, as 
of February 28, 2014 for salaried Continuing Employees and March 1, 2014 for hourly-paid Continuing Employees, is 
set forth in Section 6.04 of the Disclosure Schedule. Commencing as of the Closing, the Purchaser shall provide the 
Continuing Employees with paid time off under the policies applicable to other comparably situated employees of the 
Purchaser and its Affiliates and shall grant past service credit for purposes of determining paid time off entitlement.  

Section 6.05      Severance and Incentive Arrangements .  

(d)      For a period of twelve (12) months following the Closing Date, the Purchaser shall be obligated to 
pay all amounts that become due and payable under the Severance Plan to any Continuing Employee who, following the 
Closing Date, becomes eligible to receive payments and other benefits under the terms of the Severance Plan.  

(e)      The Seller shall retain the obligation to pay all amounts promised by the Seller or its Affiliates 
under the LiveTV LLC Management Incentive Plan that may become due to the Continuing Employees set forth on 
Section 6.05(b) of the Disclosure Schedule, whether due prior to, on or after the Closing, which are in an amount up to 
the amounts set forth on Section 6.05(b) of the Disclosure Schedule.  

(f)      The Seller shall reimburse Purchaser an amount equal to the product of (x) the amounts paid under 
the LiveTV Bonus Compensation Plan with respect to the 2014 calendar year multiplied by (y) a fraction, the numerator 
of which is equal to the number of days in the period beginning on January 1, 2014 and ending on the Closing Date and 
the denominator of which is equal to 365; provided , however , that Seller's obligation to reimburse Purchaser shall be 
limited to the bonus amounts, determined in good faith, that would have been paid for the period beginning on January 
1, 2014 and continuing through the Closing Date based on the performance metrics and bonus opportunity amounts in 
effect as of the Closing Date for each Continuing Employee. Seller shall reimburse Purchaser for such amounts 
calculated in  
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accordance with this Section 6.05(c) no later than 60 days following the presentation of evidence reasonably satisfactory 
to the Seller of the amounts paid by Purchaser in respect of the 2014 bonus payments for which Seller is obligated to 
reimburse Purchaser under this Section 6.05(c).  

(g)      Subject to the immediately following sentence, the Seller shall retain the obligation to provide 
payments and benefits, and to make such payments and provide such benefits that may become due and payable under 
the agreements set forth on Section 6.05(d) of the Disclosure Schedule (each such agreement, a “ Change in Control 
Agreement ”) and the Purchaser shall have no obligation therefor. The Purchaser shall honor the obligation to provide 
severance payments in accordance with paragraph 2 of the Change in Control Agreements (including the cost of any 
related benefits) as a result of the termination of employment following the Closing Date of any Continuing Employee 
who is a party to a Change in Control Agreement.  

(h)      The Seller shall retain the obligation to make all payments that may become due and payable under 
the agreements set forth in Section 6.05(e) of the Disclosure Schedule to Continuing Employees whose employment 
continues with the Purchaser following the Closing Date and the Purchaser shall have no obligation therefor. The Seller 
shall reimburse the Purchaser for all payments under the agreements set forth in Section 6.05(e) of the Disclosure 
Schedule to Continuing Employees whose employment continues with the Purchaser following the Closing Date, if any, 
that are paid by the Purchaser within 60 days following the presentation of evidence reasonably satisfactory to the Seller 
that the Purchaser has made any such payments.  

(i)      The Seller shall provide standby flight benefits on JetBlue Airways operated flights, at the existing 
level of priority, to each Continuing Employee until December 31, 2014, subject to the terms and conditions of Seller’s 
policy applicable to the Continuing Employees then in effect.  

(j)      Effective as of the Closing, the Seller shall, consistent with the terms of each applicable plan or 
arrangement, take any actions necessary to ensure that all outstanding equity awards granted under the Seller’s equity 
compensation plans (including pursuant to offer letters or other agreements) and held by Continuing Employees that are 
unvested as of immediately prior to the Closing Date, including any stock options, stock appreciation rights, restricted 
shares or restricted share units, shall be fully vested as of the Closing Date and that any restrictions thereon lapse as of 
the Closing Date. The Seller shall be solely responsible for the employer portion of any payroll Taxes that are imposed 
in connection with any equity awards granted under the Seller’s equity compensation plans and held by Continuing 
Employees (including on the grant, exercise, and/or vesting) and to the extent the Purchaser or the Company is legally 
obligated to bear such Taxes in the first instance, the Seller shall pay and reimburse the Purchaser or its Affiliate therefor 
as soon as reasonably practicable following Seller’s receipt of such information reasonably necessary to evidence the 
amount (if any) owing to Purchaser or any of its Affiliates in respect of such Taxes. To the extent the Seller determines 
that the Purchaser or the Company has any legal obligation to pay (or withhold) any Taxes with respect to any grant, 
exercise, and/or vesting of any equity award, the Seller shall timely inform the Purchaser and the Company of the 
amount and timing of such obligations.  
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Section 6.06      Employee Communications . Prior to making any written or oral communications to the 

Business Employees pertaining to compensation or benefit matters that are affected by the transactions contemplated by 
this Agreement, the Seller or the Purchaser, as the case may be, shall provide the other party with a copy of the intended 
communication and such other party shall have a reasonable period of time to review and comment on the 
communication. The parties agree to cooperate in good faith to carry out the intent of this Section 6.06.  

Section 6.07      No Amendment; No Third Party Beneficiaries . Nothing contained in this Article VI, 
express or implied, is intended to constitute an amendment to or any other modification of any Benefit Plan or employee 
benefit plan, program or arrangement of any party hereto. Further, this Article VI shall be binding upon and inure solely 
to the benefit of each of the parties to this Agreement, and nothing in this Article VI, express or implied, is intended to 
confer upon any other Person any rights or remedies of any nature whatsoever under or by reason of this Article VI. 
Nothing herein shall be construed as to confer upon any Continuing Employee any right to continued employment for 
any period or to prevent the Purchaser or any of its Affiliates from terminating the employment of any Continuing 
Employee at any time after the Closing Date for any reason or no reason.  

ARTICLE VII       
 

TAX MATTERS  

Section 7.01      Tax Indemnities .  

(k)      The Seller shall indemnify and hold the Purchaser and its Affiliates harmless against any and all 
Excluded Taxes. The Company shall be responsible for and pay, and indemnify and hold the Seller and its Affiliates 
harmless against, all Taxes relating to the Company or the Subsidiaries or the Business other than Excluded Taxes.  

(l)      For purposes of this Section 7.01, in the case of income Taxes, sales Taxes, employment Taxes and 
other Taxes that are readily apportionable based on an actual or deemed closing of the books that are payable with 
respect to a taxable period that begins on or before the Closing Date and ends after the Closing Date, the portion of any 
such Tax that is allocable to the portion of the period ending on the Closing Date shall be deemed to be equal to the 
amount that would be payable if the taxable year ended on the Closing Date. In the case of all other Taxes that are 
payable with respect to a taxable period that begins on or before the Closing Date and ends after the Closing Date, the 
portion of any such Tax that is allocable to the portion of the period ending on the Closing Date shall be equal to the 
amount of such Tax for the entire period multiplied by a fraction, the numerator of which is the number of days in the 
portion of the period ending on the Closing Date and the denominator of which is the number of days in the entire 
period.  

(m)      Payment by the indemnifying party of any amount due under this Section 7.01 shall be made 
within 10 Business Days following written notice by the indemnified party that payment of such amounts to the 
appropriate Governmental Authority is due; provided  
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that the Purchaser shall comply with its obligation to promptly notify the Seller under Section 7.03(a); and provided , 
further , that the indemnifying party shall not be required to make any payment earlier than five (5) days before it is due 
to the appropriate Governmental Authority. Notwithstanding anything to the contrary herein, if the Seller receives an 
assessment or other notice of Taxes due with respect to the Company or any Subsidiary for any taxable period (or 
portion of any taxable period) ending on or before the Closing Date for which the Seller is not wholly responsible 
pursuant to paragraph (a) of this Section 7.01, then the Company or any Subsidiary shall pay such Taxes, or if the Seller 
pays such Taxes, then the Purchaser or the Company or any Subsidiary shall pay to the Seller the amount of such Taxes 
for which the Seller is not responsible within five days following such payment. In the case of a Tax that is contested in 
accordance with the provisions of Section 7.03, payment of the Tax to the appropriate Governmental Authority will be 
considered to be due no earlier than the three Business Days after the date a final determination to such effect is made by 
the appropriate Governmental Authority or court.  

Section 7.02      Tax Refunds and Tax Benefits . Any Tax refund or credit or similar benefit (including any 
interest paid or credited with respect thereto) relating to taxable periods (or portions of a taxable period) ending on or 
before the Closing Date, other than any Tax refund or credit reflected in the Closing Working Capital, shall be the 
property of the Seller, and if received by the Purchaser or the Company or any Subsidiary, shall be paid to the Seller 
within 10 Business Days of such receipt net of any Tax or other reasonable out of pocket cost directly attributable to the 
receipt of such Tax refund or credit or similar benefit but including any Tax benefit available to the Purchaser, the 
Company or any Subsidiary that is directly attributable to the accrual, incurrence or payment of any Tax refund or credit 
or similar benefit to the Seller. The Purchaser shall, if the Seller requests and at the Seller’s expense, cause the relevant 
Company, any Subsidiary or other relevant entity to file for and use its reasonable best efforts to obtain and expedite the 
receipt of any refund or credit or similar benefits to which the Seller is entitled under this Section 7.02. The Purchaser 
shall permit the Seller to participate in (at the Seller’s sole cost and expense) the prosecution of any such refund claim.  

Section 7.03      Contests .  

(a)      After the Closing, the Purchaser shall promptly notify the Seller in writing of any written proposed 
assessment, or any commencement of any Tax audit or administrative or judicial proceeding, or of any written demand 
or claim on the Purchaser, any of its Affiliates, the Company or any Subsidiary which, if determined adversely to the 
taxpayer or after the lapse of time, could be grounds for indemnification by the Seller under Section 7.01. Such notice 
shall contain factual information (to the extent known to the Purchaser, any of its Affiliates, the Company or any 
Subsidiary) describing the asserted Tax liability in reasonable detail and shall include copies of any notice or other 
document received from any taxing authority in respect of any such asserted Tax liability. If the Purchaser fails to 
provide the Seller such prompt notice, such failure shall not release the Seller from any of its obligations to indemnify 
for any Loss arising out of such asserted Tax liability, except to the extent that due to such failure the Seller was actually 
prejudiced.  
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(b)      In the case of a Tax audit or administrative or judicial proceeding (a “ Contest ”) that relates solely 

to Excluded Taxes, the Seller shall have the sole right, at its expense, to control the conduct of such Contest and to settle 
or compromise any asserted Tax liability in its sole and absolute discretion; provided that if such settlement or 
compromise results in a material detriment to the Purchaser, the Company, any Subsidiary or their Affiliates in a taxable 
period or periods following the Closing Date, the Seller shall not settle or compromise any asserted Tax liability without 
the prior written consent of the Purchaser; provided , however , that consent shall not be unreasonably withheld, delayed 
or conditioned; and provided , further , that if consent is withheld by the Purchaser, the Purchaser or the Company shall 
bear, and promptly reimburse the Seller and its Affiliates for, any and all expenses incurred by the Seller and its 
Affiliates in connection with such Contest after such consent is withheld.  

(c)      With respect to Straddle Periods, the Seller and the Purchaser shall jointly control any Contest 
involving any asserted Tax liability. Neither party may settle or compromise any asserted Tax liability with respect to 
Straddle Periods without prior written consent of the other party; provided , however , that consent to settlement or 
compromise shall not be unreasonably withheld, delayed or conditioned.  

(d)      The Purchaser and the Seller agree to cooperate, and the Purchaser agrees to cause the Company 
and the Subsidiaries to cooperate, in the defense against or compromise of any claim in any Contest.  

Section 7.04      Preparation of Tax Returns .  

(k)      From and after the Closing, the Seller shall prepare (or cause to be prepared) and timely file all Tax 
Returns relating to income Taxes (including franchise Taxes that are in lieu of income Taxes) of the Company and the 
Subsidiaries for taxable periods ending on or before the Closing Date. Solely as it relates to the Business, such Tax 
Returns shall be prepared on a basis consistent with past practice (except as otherwise required by Law), and the Seller 
shall timely and duly remit or cause to be timely and duly remitted any Taxes shown as due in respect of such Tax 
Returns.  

(l)      From and after the Closing, the Purchaser shall prepare and file (or cause to be prepared and filed) 
all Tax Returns that relate to the Company or any Subsidiary other than those Tax Returns for which the Seller is 
responsible under paragraph (a) of this Section 7.04, it being understood that all Taxes shown as due and payable on 
such Tax Returns shall be the responsibility of the Purchaser, except for such Taxes which are the responsibility of the 
Seller pursuant to Section 7.01, which the Seller shall pay in accordance with this Article VII. Any such Tax Return 
involving a Straddle Period shall be prepared on a basis consistent with those prepared for prior taxable periods unless a 
different treatment of any item is required by an intervening change in Law. With respect to any Tax Return required to 
be filed with respect to the Company or any Subsidiary after the Closing Date and as to which Taxes are allocable to the 
Seller under Section 7.01(b) hereof, the Purchaser shall provide the Seller with a copy of such Tax Return and a 
statement (with which the Purchaser will make available supporting schedules and information) certifying the amount of 
Tax shown on such Tax Return that is allocable to the Seller pursuant to Section 7.01(b) at least 30 Business Days prior 
to the due date (including any  
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extension thereof) for filing of such Tax Return, the Seller shall have the right to review and comment on such Tax 
Return and statement prior to the filing of such Tax Return, and the Purchaser shall incorporate any reasonable 
comments of the Seller in such Tax Return to the extent they relate to Tax allocable to the Seller pursuant to 
Section 7.01(b). The Seller and the Purchaser agree to consult and to attempt in good faith to resolve any issues arising 
as a result of the review of such Tax Return and statement by the Seller.  

(m)      If the Seller fails to propose any changes to any Tax Return referred to in Section 7.04(b) within 15 
Business Days of the receipt thereof, such failure shall be deemed to be an indication of its approval thereof. If a dispute 
arises following such review and such dispute is not resolved by the Purchaser and the Seller within 5 Business Days, 
such dispute shall be referred to the Accounting Firm, which shall submit its final determination within 10 days and such 
determination shall be final, binding and conclusive on the parties. Any and all costs incurred in connection with such 
retention of the Accounting Firm shall be equally borne by the Purchaser and the Seller.  

(n)      Notwithstanding anything to the contrary herein, neither the Purchaser nor any Affiliate of the 
Purchaser shall amend, refile or otherwise modify, or cause or permit the Company or any Subsidiary to amend, refile or 
otherwise modify, any Tax election or Tax Return with respect to any taxable period (or portion of any taxable period), 
ending on or before the Closing Date without the prior written consent of the Seller, which consent shall not be 
unreasonably withheld, delayed or conditioned.  

Section 7.05      Tax Cooperation and Exchange of Information . The Seller and the Purchaser shall 
provide each other with such cooperation and information as either of them reasonably may request of the other (and the 
Purchaser shall cause the Company and the Subsidiaries to provide such cooperation and information) in filing any Tax 
Return, amended Tax Return or claim for refund, determining a liability for Taxes or a right to a refund of Taxes or 
participating in or conducting any audit or other proceeding in respect of Taxes. For the avoidance of doubt, such 
cooperation shall include, without limitation, executing or signing any document related to Tax, including any Tax 
Return, or granting power of attorney to the other party to execute or sign any such document. Such cooperation and 
information also shall include providing copies of relevant Tax Returns or portions thereof, together with related work 
papers and documents relating to rulings or other determinations by taxing authorities; provided , however , in no event 
shall Seller or its Affiliates be required to provide the Purchaser, the Company or any Subsidiary with access to or copies 
of the Seller’s or its Affiliates’ Tax Returns, related work papers or other documents other than portions thereof solely 
relating to the Business. The Seller and the Purchaser shall make themselves (and their respective employees) reasonably 
available on a mutually convenient basis to provide explanations of any documents or information provided under this 
Section 7.05. Notwithstanding anything to the contrary in Section 5.02, each of the Seller and the Purchaser shall retain 
all Tax Returns of the Company and the Subsidiaries, and work papers in its possession (or in the possession of its 
Affiliates) relating to such Tax Returns for any taxable period that includes the Closing Date and for all prior taxable 
periods until the later of (a) the expiration of the statute of limitations of the taxable periods to which such Tax Returns 
and other documents relate, without regard to extensions or  
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(b) six years following the due date (without extension) for such Tax Returns. After such time, before the Seller or the 
Purchaser shall dispose of any such Tax Returns and other documents in its possession (or in the possession of its 
Affiliates), the other party shall be given an opportunity, after 90 days prior written notice, to remove and retain all or 
any part of such Tax Returns and other documents as such other party may select (at such other party’s expense); 
provided that the Purchaser shall have no right to Tax Returns and related work papers of the Seller or of any of its 
Affiliates other than those pertaining to the Company or any Subsidiary. Any information obtained under this 
Section 7.05 shall be kept confidential, except as may be otherwise necessary in connection with the filing of Tax 
Returns or claims for refund or in conducting an audit or other proceeding.  

Section 7.06      Conveyance Taxes . The Purchaser and Seller shall each be liable for and agree to pay 
50% of any and all Conveyance Taxes that may be imposed upon, or payable or collectible or incurred in connection 
with this Agreement and the transactions contemplated hereby. The Purchaser and the Seller agree to cooperate in the 
execution and delivery of all instruments and certificates necessary to qualify for an exemption from, or a reduction or 
refund of, any Conveyance Tax or to enable the Purchaser to comply with any filing requirements with respect to 
Conveyance Taxes.  

Section 7.07      Miscellaneous .  

(k)      For Tax purposes, the parties agree to treat all payments made under this Article VII, under 
Section 2.03, under any other indemnity provisions contained in this Agreement, and for any breaches of representations, 
warranties, covenants or agreements, as adjustments to the Purchase Price.  

(l)      Notwithstanding any provision in this Agreement to the contrary, this Article VII shall be the sole 
provision governing indemnities for Taxes under this Agreement. For the avoidance of doubt, the limits on 
indemnification contained in Section 9.04 shall not apply in respect of Taxes.  

(m)      For purposes of this Article VII, all references to the Purchaser, the Seller, Affiliates, the Company 
and any Subsidiary include successors.  

(n)      Notwithstanding any provision in this Agreement to the contrary, the covenants and agreements of 
the parties hereto contained in this Article VII shall survive the Closing and shall remain in full force until 90 days after 
the expiration of the applicable statutes of limitations for the Taxes in question (taking into account any extensions or 
waivers thereof).  

(o)      Any intercompany Tax sharing agreement or arrangement between the Seller or any of its Affiliates 
(other than the Company and the Subsidiaries), on the one hand, and any of the Company and the Subsidiaries, on the 
other hand, shall have been terminated, and all payments thereunder settled, immediately prior to the Closing with no 
payments permitted to be made thereunder on and after the date of the Closing.  

 
52  



 

 
(p)      Neither party hereto shall have any liability under any provision of this Article VII for any punitive, 

incidental, consequential, special or indirect damages, including loss of future revenue or income, or loss of business 
reputation or opportunity relating to the breach or alleged breach of this Agreement.  

(q)      The Purchaser and the Seller agree that the Seller shall elect under Treasury Regulation section 
1.1502-36(d)(6) to reattribute all of the net operating loss carryovers of LiveTV International to Seller by filing a 
statement titled “Section 1.1502-36 Statement” with the Seller’s timely filed consolidated U.S. federal income tax return 
for the taxable year of the Closing.  

ARTICLE VIII       
 

CONDITIONS TO CLOSING  

Section 8.01      Conditions to Obligations of the Seller . The obligations of the Seller to consummate the 
transactions contemplated by this Agreement shall be subject to the fulfillment or written waiver, at or prior to the 
Closing, of each of the following conditions:  

(h)      Representations and Warranties . The representations and warranties of the Purchaser contained in 
this Agreement (i) that are not qualified by a “materiality” qualification shall be true and correct in all material respects 
as though such representations and warranties had been made on and as of the Closing Date; and (ii) that are qualified by 
a “materiality” qualification shall be true and correct in all respects as so qualified as though such representations and 
warranties had been made on and as of the Closing Date (except to the extent such representations and warranties are, by 
their terms, made as of a specific date, in which case such representations and warranties shall be true and correct in the 
manner set forth in the foregoing clauses (i) or (ii), as applicable, as of such date);  

(i)      Covenants . The covenants and agreements contained in this Agreement to be complied with or 
performed by the Purchaser on or before the Closing shall have been so complied with or performed in all material 
respects; and  

(j)      Closing Deliveries . The Seller shall have received each of the items listed in Section 2.06.  

Section 8.02      Conditions to Obligations of the Purchaser . The obligations of the Purchaser to 
consummate the transactions contemplated by this Agreement shall be subject to the fulfillment or written waiver, at or 
prior to the Closing, of each of the following conditions (provided that the Purchaser may not waive the condition set 
forth in Section 8.02(e)(ii) at any time prior to the 90 th day following the date hereof, and the Seller shall have the right 
to waive (on behalf of the Purchaser) the condition set forth in Section 8.02(e)(ii) at any time after the 120 th day 
following the date hereof):  

(e)      Representations and Warranties . The representations and warranties of the Seller contained in this 
Agreement (i) that are Fundamental Representations or set forth in  
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Section 3.04(b) shall be true and correct in all respects as though such representations and warranties had been made on 
and as of the Closing Date; (ii) that are not Fundamental Representations or set forth in Section 3.04(b) and are qualified 
by a “Material Adverse Effect” qualification shall be true and correct in all respects as so qualified as though such 
representations and warranties had been made on and as of the Closing Date; and (iii) that are not Fundamental 
Representations or set forth in Section 3.04(b) and are not qualified by a “Material Adverse Effect” qualification shall be 
true and correct (without giving effect to any “materiality” qualification included therein) as though such representations 
and warranties had been made on and as of the Closing Date, except for such failures to be true and correct as would not 
have, individually or in the aggregate, a Material Adverse Effect (except, to the extent such representations and 
warranties are, by their terms, made as of a specific date, in which case such representations and warranties shall be true 
and correct in the manner set forth in the foregoing clauses (i), (ii) or (iii), as applicable, as of such date);  

(f)      Covenants . The covenants and agreements contained in this Agreement to be complied with or 
performed by the Seller or its Affiliates at or before the Closing shall have been so complied with or performed in all 
material respects;  

(g)      Commercial Agreements . Neither the JetBlue/LiveTV Connectivity Agreement nor the 
JetBlue/LiveTV Entertainment System Agreement shall have been amended, modified or terminated without the prior 
written consent of the Purchaser, and each of the JetBlue/LiveTV Connectivity Agreement and JetBlue/LiveTV 
Entertainment System Agreement shall be in full force and effect such that they will remain in effect through the 
Closing;  

(h)      Third Party Matters . The Company shall have obtained all consents approvals and waivers, and 
timely provided all notices, set forth on Schedule 8.02(c) attached hereto with respect to the transactions contemplated 
by the Transaction Documents; and  

(i)      Closing Deliveries . The Purchaser shall have received each of the items listed in (i) Section 2.05 
and (ii) Schedule 8.02(e)(ii) .  

Section 8.03      Conditions to Obligations of Each Party . The respective obligations of each party to 
consummate the transactions contemplated by this Agreement shall be subject to the fulfillment or written waiver, at or 
prior to the Closing, of each of the following conditions:  

(o)      Governmental Approvals . Any waiting period (and any extension thereof) under the HSR Act 
applicable to the purchase of the Membership Interests contemplated by this Agreement shall have expired or shall have 
been terminated; and the approvals of the Governmental Authorities listed in Section 3.04 of the Disclosure 
Schedule shall have been obtained by a Final Order;  

(p)      No Order . No Governmental Authority shall have enacted, issued, promulgated, enforced or 
entered any Law or Governmental Order (whether temporary, preliminary or permanent) that has the effect of making 
the transactions contemplated by this  
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Agreement illegal or otherwise restraining or prohibiting the consummation of such transactions; and  

(q)      No Action . No Action by a Governmental Authority shall be pending against the Seller, the 
Company or any Subsidiary, or against the Purchaser, seeking to restrain or prohibit the consummation of transactions 
contemplated by this Agreement or the other Transaction Documents.  

ARTICLE IX       
 

INDEMNIFICATION  

Section 9.01      Survival of Representations, Warranties, Covenants and Agreements . The representations 
and warranties, covenants and agreements of the parties hereto contained in this Agreement (other than those set forth in 
Section 3.18 (Taxes), which shall not survive the Closing), shall survive the Closing and expire on the first anniversary 
of the Closing Date, except that (a) the representations and warranties set forth in Section 3.11 ( Intellectual Property ) 
shall expire on the date that is twenty-one months following the Closing Date, (b) the representations and warranties set 
forth in Section 3.14 (Environmental Matters) shall expire on the second anniversary of the Closing Date, (c) the 
representations and warranties set forth in Section 3.01 ( Organization, Authority and Qualification of the Seller ), 
Section 3.02 ( Organization, Authority and Qualification of the Company ), Section 3.03 ( Capitalization; Ownership of 
Membership Interests ), Section 3.19 ( Brokers ), Section 4.01 ( Organization, Authority and Qualification of the 
Purchaser ) and Section 4.06 ( Brokers ) (the representations and warranties referenced in this clause (c), the “ 
Fundamental Representations ”) shall survive the Closing indefinitely, and (d) the covenants or agreements which by 
their terms contemplate performance after the Closing shall survive the Closing until they are fully performed; provided , 
however , in each of (a), (b), (c) and (d) that any claim made with reasonable specificity by an Indemnified Party within 
the time periods set forth in this Section 9.01 shall survive until such claim is finally and fully resolved.  

Section 9.02      Indemnification by the Seller . The Purchaser and its Affiliates (including, from and after 
the Closing, the Company and the Subsidiaries), officers, directors, employees, agents, successors and assigns (each, a “ 
Purchaser Indemnified Party ”) shall from and after the Closing be indemnified and held harmless by the Seller for and 
against any and all Losses sustained or incurred by any of them arising out of or resulting from: (a) any inaccuracy in or 
breach of any representation or warranty made by the Seller contained in this Agreement or in any certificate or 
instrument delivered by or on behalf of the Seller pursuant to this Agreement; (b) any Excluded Employee Liabilities; 
(c) any Indebtedness of the Company or the Subsidiaries outstanding as of immediately prior to the Closing; (d) the 
Closing Cash as of immediately prior to the Closing being less than $5,000,000; (e) the breach or non-fulfillment of any 
covenant, agreement or obligation to be performed by the Seller contained in this Agreement; or (f) the matters set forth 
on Schedule 9.02 attached to this Agreement.  

Section 9.03      Indemnification by the Purchaser . The Seller and its Affiliates, officers, directors, 
employees, agents, successors and assigns (each, a “ Seller Indemnified  
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Party ”) shall from and after the Closing be indemnified and held harmless by the Purchaser for and against any and all 
Losses sustained or incurred by any of them arising out of or resulting from: (a) any inaccuracy in or the breach of any 
representation or warranty made by the Purchaser contained in this Agreement or in any certificate or instrument 
delivered by or on behalf of the Purchaser pursuant to this Agreement or (b) the breach or non-fulfillment of any 
covenant, agreement or obligation to be performed by the Purchaser contained in this Agreement.  

Section 9.04      Limits on Indemnification .  

(a)      No claim may be asserted for indemnification pursuant to Section 9.02, in the case of Purchaser 
Indemnified Party, or pursuant to Section 9.03, in the case of a Seller Indemnified Party, against an Indemnifying Party 
unless written notice of such claim describing in reasonable detail the facts and circumstances with respect to the subject 
matter of such claim is received by the Indemnifying Party on or prior to the date on which the representation, warranty, 
covenant or agreement on which such claim or Action is based ceases to survive as set forth in Section 9.01, irrespective 
of whether the subject matter of such claim or Action shall have occurred before or after such date.  

(b)      Notwithstanding anything to the contrary contained in this Agreement: (i) the Seller shall not be 
liable for any claim for indemnification pursuant to Section 9.02(a), and the Purchaser shall not be liable for any claim 
for indemnification pursuant to Section 9.03(a), in each case other than with respect to a claim for indemnification based 
upon, arising out of, with respect to or by reason of any inaccuracy in or breach of any Fundamental Representation (as 
applicable), unless and until the aggregate amount of indemnifiable Losses which may be recovered from the Seller or 
the Purchaser (as the case may be) equals or exceeds 1.0% of the Purchase Price, after which the Seller or the Purchaser 
(as applicable) shall be liable for all such Losses; (ii) no Losses may be claimed under Section 9.02(a) by a Purchaser 
Indemnified Party or under Section 9.03(a) by a Seller Indemnified Party or shall be reimbursable by or shall be included 
in calculating the aggregate Losses set forth in clause (i) above other than Losses in excess of $100,000; (iii) the 
maximum amount of indemnifiable Losses which may be recovered from the Seller arising out of or resulting from the 
causes set forth in Section 9.02(a), or the Purchaser arising out of or resulting from the causes set forth in Section 9.03
(a), in each case other than with respect to a claim for indemnification based upon, arising out of, with respect to or by 
reason of any inaccuracy in or breach of any Fundamental Representations (as applicable), shall be an amount equal to 
10% of the Purchase Price; (iv) except as provided in the preceding clause (iii), the maximum amount of indemnifiable 
Losses which may be recovered from the Seller arising out of or resulting from the causes set forth in Section 9.02(a), or 
from the Purchaser arising out of or resulting from the causes set forth in Section 9.03(a), with respect to a claim for 
indemnification based upon, arising out of, with respect to or by reason of any inaccuracy in or breach of any 
Fundamental Representations (as applicable) shall be an amount equal to $400,000,000 and (iv) no action or inaction by 
the Seller, the Purchaser, their respective Affiliates or any of their respective representatives shall be deemed to be a 
breach of any representation, warranty, covenant or agreement in this Agreement for any purpose hereunder, and none of 
the Purchaser, its Affiliates or their respective representatives shall have any claim or recourse against the Seller, any of 
its Affiliates or any of their respective representatives, and  
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none of the Seller, its Affiliates or their respective representatives shall have any claim or recourse against the Purchaser, 
any of its Affiliates or any of their respective representatives, with respect to such action or inaction, under this 
Article IX or otherwise, if (A) the Seller or the Purchaser, as the case may be, was required to take such action or 
required not to take such action, in each case, pursuant to the terms of this Agreement and did so in accordance with the 
provisions of this Agreement or if the Seller or the Purchaser, as the case may be, was required to take or not to take 
such action under applicable Law and did so in accordance with such Law; or (B) the Purchaser or any of its Affiliates 
has directed or requested the Seller, any of its Affiliates or any of their respective representatives to take or not take such 
action, as the case may be.  

(c)      For purposes of determining the failure of any representations or warranties (other than the 
representation and warranty contained in Section 3.07(b)) to be true and correct, and calculating Losses hereunder, any 
“materiality” or “Material Adverse Effect” qualifications in the representations and warranties shall be disregarded.  

(d)      To the extent the Loss that gave rise to an indemnity payment pursuant to this Article IX results in a 
Tax benefit to the Indemnified Party that is actually realized by it in the year the Loss is incurred, the Indemnified Party 
shall remit to the applicable Indemnifying Party such Tax benefit (a “ Tax Benefit Payment ”); provided , that in no 
event shall the Tax benefit remitted by the Indemnified Party exceed the amount of the applicable indemnity payment. If 
any such Tax benefit is subsequently disallowed, the applicable Indemnifying Party shall make an appropriate 
reconciliation payment to the Indemnified Party. In computing the amount of a Tax Benefit Payment, the Indemnified 
Party shall be deemed to recognize all other items of income, gain, loss, deduction or credit before recognizing any item 
arising from the receipt or accrual of any indemnity payment hereunder or incurrence or payment of any indemnified 
amount except that carrybacks of net operating losses or other tax attributes shall be applied in making such computation 
after recognizing any item arising from the receipt or accrual of any indemnity payment or incurrence or payment of an 
indemnified amount.  

Section 9.05      Notice of Loss; Third-Party Claims .  

(r)      An Indemnified Party shall give the Indemnifying Party notice of any matter which an Indemnified 
Party has determined has given or could give rise to a right of indemnification under this Agreement, within 30 days of 
such determination, stating the amount of the Loss, if known, and method of computation thereof, containing a reference 
to the provisions of this Agreement in respect of which such right of indemnification is claimed or arises and describing 
in reasonable detail the facts and circumstances with respect to such Loss.  

(s)      If an Indemnified Party shall receive notice of any Action, audit, claim, demand or assessment 
(each, a “ Third-Party Claim ”) against it which may give rise to a claim for indemnification under Section 9.02, with 
respect to a Purchaser Indemnified Party, or Section 9.03 with respect to a Seller Indemnified Party, within 30 days of 
the receipt of such notice (or within such shorter period as may be required to permit the Indemnifying Party to respond 
to any such claim), the Indemnified Party shall give the Indemnifying Party notice of such Third-Party Claim together 
with copies of all notices and documents served on or received by the Indemnified Party in respect thereof; provided , 
however , that the failure to provide such  
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notice shall not release the Indemnifying Party from any of its obligations under this Article IX except to the extent that 
the Indemnifying Party is materially prejudiced by such failure. The Indemnifying Party shall be entitled to assume and 
control the defense of such Third-Party Claim at its expense and through counsel of its choice, reasonably acceptable to 
the Indemnified Party, if it gives notice of its intention to do so to the Indemnified Party within 30 days of the receipt of 
such notice from the Indemnified Party. If the Indemnifying Party elects to undertake any such defense against a Third-
Party Claim, the Indemnified Party may participate in such defense at its own expense; provided , however , that, if the 
named parties to any such Third Party Claim include both the Indemnifying Party and the Indemnified Party and, in the 
opinion of outside counsel of the Indemnified Party there exists or is reasonably likely to exist a conflict of interest 
between the Indemnifying Party and the Indemnified Party, then the Indemnified Party shall be entitled to retain its own 
counsel, in each jurisdiction for which the Indemnified Party reasonably determines counsel is required (which shall be 
limited to one law firm in each such jurisdiction), at the expense of the Indemnifying Party. If the Indemnifying Party 
elects to direct the defense of any such Third-Party Claim, the Indemnified Party shall not pay, or permit to be paid, any 
part of such Third-Party Claim unless the Indemnifying Party consents in writing to such payment (which consent shall 
not be unreasonably withheld, conditioned or delayed) or the Indemnifying Party withdraws from the defense of such 
Third Party Claim or a final judgment from which no appeal may be taken by or on behalf of the Indemnifying Party is 
entered against the Indemnified Party for such Third-Party Claim. If the Indemnified Party assumes the defense of any 
such Third-Party Claim pursuant to this Section 9.05 and proposes to settle such Third-Party Claim prior to a final 
judgment thereon or to forgo any appeal with respect thereto, then the Indemnified Party shall give the Indemnifying 
Party prompt written notice thereof and the Indemnifying Party shall have the right to participate in the settlement or 
assume or reassume the defense of such Third-Party Claim. The Indemnified Party shall not admit any liability with 
respect to, or settle, compromise or discharge any Third-Party Claim without the Indemnifying Party’s prior written 
consent (which consent shall not be unreasonably withheld, conditioned or delayed). The Indemnifying Party shall have 
the right to settle any Third-Party Claim (i) solely for monetary damages payable solely by the Indemnifying Party, and 
in respect of which Third-Party Claim the Indemnifying Party obtains a full irrevocable release of the Indemnified Party, 
or (ii) if the Indemnified Party consents in writing, such consent not to be unreasonably withheld, conditioned or 
delayed.  

(t)      Notwithstanding anything to the contrary in clause (b), the Seller or its Affiliate (the “ Seller 
Indemnifying Party ”) shall control the defense of any Action, audit, claim, demand or assessment (each, a “ Retained 
Liability Claim ”) which may give rise to a claim for Loss under Section 9.02(b) and (f) at its expense and through 
counsel of its choice. The Purchaser Indemnified Party may participate in such defense at its own expense. The 
Purchaser Indemnified Party shall not pay, or permit to be paid, any part of such Retained Liability Claim unless the 
Seller consents in writing to such payment (which consent shall not be unreasonably withheld, conditioned or delayed) 
or the Seller Indemnifying Party withdraws from the defense of such Retained Liability Claim or a final judgment from 
which no appeal may be taken by or on behalf of the Seller Indemnifying Party is entered against the Indemnified Party 
for such Retained Liability Claim. The Purchaser Indemnified Party shall not admit any liability with respect to, or 
settle, compromise or discharge any Retained Liability Claim without the Seller’s  
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prior written consent. The Seller Indemnifying Party shall have the right to settle any Retained Liability Claim (i) solely 
for monetary damages payable solely by the Seller Indemnifying Party, and in respect of which Retained Liability Claim 
the Seller Indemnifying Party obtains a full irrevocable release of the Purchaser Indemnified Party, or (ii) if the 
Purchaser Indemnified Party consents in writing, such consent not to be unreasonably withheld, conditioned or delayed.  

(u)      The Indemnified Party shall cooperate with the Indemnifying Party in the defense of any Claim and 
make available to the Indemnifying Party, at the Indemnifying Party’s expense (which expense shall include the 
reasonable costs, including employee compensation, incurred by the Indemnified Party in connection with performing its 
obligations under this Section 9.05(d)), all witnesses, pertinent records, materials and information in the Indemnified 
Party’s possession or under the Indemnified Party’s control relating thereto (or in the possession or control of any of its 
Affiliates or its or their representatives) as is reasonably requested by the Indemnifying Party or its counsel.  

Section 9.06      Remedies . The Purchaser and the Seller acknowledge and agree that (a) following the 
Closing, except with respect to claims based on fraud, the provisions of Section 5.05 ( Non-Solicitation of Certain 
Persons ), Section 5.06 ( Non-Competition Covenant ), Section 5.10 ( Privileged Matters ), Section 5.11 ( Further 
Action ), Section 7.01 ( Tax Indemnities ), Section 11.13 ( Specific Performance ), Section 9.02 and Section 9.03 shall be 
the sole and exclusive remedies of the Purchaser and the Seller for any breach by the other party of the representations 
and warranties in this Agreement and for any failure by the other party to perform and comply with any covenants and 
agreements in this Agreement and (b) notwithstanding anything herein to the contrary, no breach of any representation, 
warranty, covenant or agreement contained herein shall give rise to any right on the part of the Purchaser or the Seller, 
after the consummation of the purchase and sale of the Membership Interests contemplated by this Agreement, to rescind 
this Agreement or any of the transactions contemplated hereby. Each party hereto shall take all reasonable steps to 
mitigate its Losses upon and after becoming aware of any event which would reasonably be expected to give rise to any 
Losses. Notwithstanding anything to the contrary contained in this Agreement, to the extent that an adjustment is made 
to or taken into account in determining the Purchase Price (other than pursuant to Section 7.07(a)) or any payments are 
made in respect of any matter relating to or arising out of this Agreement, no Purchaser Indemnified Party shall be 
entitled to indemnification or other payment with respect to such matter to the extent of such adjustment or payment.  

Section 9.07      Subrogation . After any indemnification payment is made to any Indemnified Party 
pursuant to Article VII or this Article IX, the Indemnifying Party shall, to the extent of such payment, be subrogated to 
all rights, if any, of the Indemnified Party against any third party in connection with the Losses to which such payment 
relates. Without limiting the generality of the preceding sentence, any Indemnified Party receiving an indemnification 
payment pursuant to the preceding sentence shall execute, upon the written request of the Indemnifying Party, any 
instrument reasonably necessary to evidence such subrogation rights.  
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ARTICLE X       

 

TERMINATION, AMENDMENT AND WAIVER  

Section 10.01      Termination . This Agreement may be terminated at any time prior to the Closing:  

(r)      by either the Seller or the Purchaser if the Closing shall not have occurred by the first anniversary of 
the date of this Agreement (the “ Termination Date ”); provided , however , that the right to terminate this Agreement 
under this Section 10.01(a) shall not be available to any party whose failure to fulfill any obligation under this 
Agreement shall have been the cause of, or shall have resulted in, the failure of the Closing to occur on or prior to such 
date, including either party’s failure to fulfill its obligations under Section 5.04;  

(s)      by either the Purchaser or the Seller in the event that any Governmental Order restraining, enjoining 
or otherwise prohibiting the transactions contemplated by this Agreement shall have become final and nonappealable; 
provided , however , that the Purchaser’s right to terminate this Agreement under this Section 10.01(b) shall not be 
available to any party if such party has failed to fulfill any of its obligations under Section 5.04;  

(t)      by the Purchaser, if there has been a breach by the Seller, the Company or any of the Subsidiaries of 
any covenant, representation or warranty contained in this Agreement, or if any such representation or warranty shall 
have become untrue, in either case that would prevent or has prevented the satisfaction of any condition to the 
obligations of the Purchaser at the Closing contained in Section 8.02 or Section 8.03 from being satisfied, and such 
breach has not been waived by the Purchaser or cured, or cannot be cured, by such party, as applicable, on or prior to the 
Termination Date;  

(u)      by the Seller, if there has been a breach by the Purchaser of any covenant, representation or 
warranty contained in this Agreement, or if any such representation or warranty shall have become untrue, in either case 
that would prevent or has prevented the satisfaction of any condition to the obligations of Seller at the Closing contained 
in Section 8.01 or Section 8.03 from being satisfied, and such breach has not been waived by the Seller or cured, or 
cannot be cured, by the Purchaser, as applicable, on or prior to the Termination Date; and  

(v)      by the mutual written consent of the Seller and the Purchaser.  

Section 10.02      Effect of Termination . In the event of termination of this Agreement as provided in 
Section 10.01, this Agreement shall forthwith become void and there shall be no liability on the part of either party 
hereto except (a) as set forth in Section 5.03 ( Confidentiality ) and Article XI ( General Provisions ) and (b) that nothing 
herein shall relieve either party from liability for any willful, intentional and material breach of this Agreement occurring 
prior to such termination.  
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ARTICLE XI       

 

GENERAL PROVISIONS  

Section 11.01      Expenses . Except as otherwise specified in this Agreement, all costs and expenses, 
including fees and disbursements of counsel, financial advisors and accountants, incurred in connection with this 
Agreement and the transactions contemplated by this Agreement shall be borne by the party incurring such costs and 
expenses, whether or not the Closing shall have occurred.  

Section 11.02      Notices . All notices, requests, claims, demands and other communications hereunder 
shall be in writing and shall be given or made (and shall be deemed to have been duly given or made upon receipt) by 
delivery in person, by an internationally recognized overnight courier service, by facsimile or by registered or certified 
mail (postage prepaid, return receipt requested) to the respective parties hereto at the following addresses (or at such 
other address for a party as shall be specified in a notice given in accordance with this Section 11.02):  

(i)      if to the Seller:  

JetBlue Airways Corporation  

27-01 Queens Plaza North  
Long Island City, New York 11101  
Attention:    General Counsel  

with a copy to:  

Shearman & Sterling LLP  
599 Lexington Avenue  
New York, NY 10022-6069  
Telecopy:    (212) 848-7179  
Attention:    Peter D. Lyons  

David Connolly  

(ii)      if to the Purchaser:  

Thales Avionics, Inc.  
58 Discovery  
92618 Irvine  
Telecopy:     (703) 838-1687  
Attention:     Howard Diamond  
 

with a copy to:  

Thales SA  
45 rue de Villiers  
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92200 Neuilly-sur-Seine  
Telecopy:    +33 1 57 77 88 54  
Attention:     Rémy Rougeron  
 

with a copy to:  

Willkie Farr & Gallagher LLP  
787 Seventh Avenue  
New York, NY 10019-6099  
Telecopy:    (212) 728-9647  
Attention:    A. Mark Getachew  

Any party may give any notice, request, demand, claim or other communication hereunder using any 
other means (including personal delivery, expedited courier, messenger service, telecopy or ordinary mail), but no such 
notice, request, demand, claim or other communication shall be deemed to have been duly given or made unless and 
until it is actually received by the party for whom it is intended. Any party may change the address to which notices, 
requests, demands, claims and other communications hereunder are to be delivered by giving the other parties hereto 
notice in the manner herein set forth.  

Section 11.03      Public Announcements . Neither party to this Agreement shall make, or cause to be 
made, any press release or public announcement in respect of this Agreement or the transactions contemplated by this 
Agreement or otherwise communicate with any news media with respect to this Agreement or the transactions 
contemplated by this Agreement without the prior written consent of the other party unless otherwise required by Law or 
applicable stock exchange regulation, and the parties to this Agreement shall cooperate as to the timing and contents of 
any such press release, public announcement or communication.  

Section 11.04      Severability . If any term or other provision of this Agreement is invalid, illegal or 
incapable of being enforced by any Law or public policy, all other terms and provisions of this Agreement shall 
nevertheless remain in full force and effect for so long as the economic or legal substance of the transactions 
contemplated by this Agreement is not affected in any manner materially adverse to either party hereto. Upon such 
determination that any term or other provision is invalid, illegal or incapable of being enforced, the parties hereto shall 
negotiate in good faith to modify this Agreement so as to effect the original intent of the parties as closely as possible in 
an acceptable manner in order that the transactions contemplated by this Agreement are consummated as originally 
contemplated to the greatest extent possible.  

Section 11.05      Entire Agreement . This Agreement and the other Transaction Documents constitute the 
entire agreement of the parties hereto with respect to the subject matter hereof and thereof and supersede all prior 
agreements and undertakings, both written and oral, between the Seller and the Purchaser with respect to the subject 
matter hereof and thereof.  

Section 11.06      Assignment . This Agreement may not be assigned by operation of Law or otherwise 
without the express written consent of the Seller and the Purchaser (which  
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consent may be granted or withheld in the sole discretion of the Seller or the Purchaser), as the case may be, and any 
such purported assignment without such consent shall be void; provided , however , that the Purchaser may, without the 
consent of the Seller, assign this Agreement or its rights or obligations hereunder to any Affiliate or lender of the 
Purchaser (it being understood that no such assignment shall relieve the Purchaser of any of its obligations hereunder). 
Upon any assignment permitted by the terms of this Section 11.06, the references in this Agreement to the Purchaser or 
the Seller (as the case may be) shall also apply to any such assignee unless the context otherwise requires.  

Section 11.07      Amendment . This Agreement may not be amended or modified except (a) by an 
instrument in writing signed by, or on behalf of, the Seller and the Purchaser that expressly references the Section of this 
Agreement to be amended or (b) by a waiver in accordance with Section 11.08.  

Section 11.08      Waiver . Either party to this Agreement may (a) extend the time for the performance of 
any of the obligations or other acts of the other party, (b) waive any inaccuracies in the representations and warranties of 
the other party contained herein or in any document delivered by the other party pursuant hereto or (c) waive compliance 
with any of the agreements of the other party or conditions to such party’s obligations contained herein. Any such 
extension or waiver shall be valid only if set forth in an instrument in writing signed by the party to be bound thereby. 
Notwithstanding the foregoing, any waiver of any term or condition shall not be construed as a waiver of any subsequent 
breach or a subsequent waiver of the same term or condition, or a waiver of any other term or condition of this 
Agreement. The failure of either party hereto to assert any of its rights hereunder shall not constitute a waiver of any of 
such rights.  

Section 11.09      No Third-Party Beneficiaries . This Agreement shall be binding upon and inure solely to 
the benefit of the parties hereto and their respective successors and permitted assigns and nothing herein, express or 
implied (including the provisions of Article IX relating to indemnified parties), is intended to or shall confer upon any 
other Person any legal or equitable right, benefit or remedy of any nature whatsoever, including any rights of 
employment for any specified period, under or by reason of this Agreement.  

Section 11.10      Currency . Unless otherwise specified in this Agreement, all references to currency, 
monetary values and dollars set forth herein shall mean United States (U.S.) dollars and all payments hereunder shall be 
made in United States dollars.  

Section 11.11      Governing Law . This Agreement shall be governed by, and construed in accordance 
with, the laws of the State of New York. All Actions arising out of or relating to this Agreement, with the exception of 
the recognition and enforcement of any adjustment to the Purchase Price determined pursuant to Section 2.03, shall be 
heard and determined exclusively in any New York federal court sitting in the Borough of Manhattan of The City of 
New York; provided , however , that if such federal court does not have jurisdiction over such Action, such Action shall 
be heard and determined exclusively in any New York state court sitting in the Borough of Manhattan of The City of 
New York. Consistent with the preceding sentence, the parties hereto hereby (a) submit to the exclusive jurisdiction of 
any  
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federal or state court sitting in the Borough of Manhattan of The City of New York for the purpose of any Action arising 
out of or relating to this Agreement brought by any party hereto and (b) irrevocably waive, and agree not to assert by 
way of motion, defense, or otherwise, in any such Action, any claim that it is not subject personally to the jurisdiction of 
the above-named courts, that its property is exempt or immune from attachment or execution, that the Action is brought 
in an inconvenient forum, that the venue of the Action is improper, or that this Agreement or the transactions 
contemplated by this Agreement may not be enforced in or by any of the above-named courts.  

Section 11.12      Waiver of Jury Trial . EACH OF THE PARTIES HERETO HEREBY WAIVES TO 
THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW ANY RIGHT IT MAY HAVE TO A TRIAL BY 
JURY WITH RESPECT TO ANY ACTION OR LIABILITY DIRECTLY OR INDIRECTLY ARISING OUT OF, 
UNDER OR IN CONNECTION WITH THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED BY 
THIS AGREEMENT.  

Section 11.13      Specific Performance . The parties hereto acknowledge and agree that the parties hereto 
would be irreparably damaged if any of the provisions of this Agreement are not performed in accordance with their 
specific terms or are otherwise breached and that any non-performance or breach of this Agreement by any party hereto 
could not be adequately compensated by monetary damages alone and that the parties hereto would not have any 
adequate remedy at law. Accordingly, in addition to any other right or remedy to which any party hereto may be entitled, 
at law or in equity (including monetary damages), such party shall be entitled to enforce any provision of this Agreement 
by a decree of specific performance and to temporary, preliminary and permanent injunctive relief to prevent breaches or 
threatened breaches of any of the provisions of this Agreement without posting any bond or other undertaking.  

Section 11.14      Counterparts . This Agreement may be executed and delivered (including by facsimile 
transmission or other means of electronic transmission, such as by electronic mail in “pdf” format) in one or more 
counterparts, and by the different parties hereto in separate counterparts, each of which when executed shall be deemed 
to be an original, but all of which taken together shall constitute one and the same agreement.  

Section 11.15      Interpretation and Rules of Construction .  

(a)      In this Agreement, except to the extent otherwise provided or that the context otherwise requires:  

(i)      when a reference is made in this Agreement to an Article, Section, Exhibit or Schedule, such 
reference is to an Article or Section of, or an Exhibit or Schedule to, this Agreement unless otherwise indicated;  

(ii)      the table of contents and headings for this Agreement are for reference purposes only and 
do not affect in any way the meaning or interpretation of this Agreement;  
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(iii)      whenever the words “include,” “includes” or “including” are used in this Agreement, they 

are deemed to be followed by the words “without limitation”;  

(iv)      the words “hereof,” “herein” and “hereunder” and words of similar import, when used in 
this Agreement, refer to this Agreement as a whole and not to any particular provision of this Agreement;  

(v)      the definitions contained in this Agreement are applicable to the singular as well as the 
plural forms of such terms; and  

(vi)      references to a Person are also to its successors and permitted assigns.  

(b)      Notwithstanding anything to the contrary contained in the Disclosure Schedules, in this Agreement 
or in the Transition Services Agreement, the information and disclosures contained in any Section of a Disclosure 
Schedule shall be deemed to be disclosed and incorporated by reference in each other Section of such Disclosure 
Schedule as though fully set forth in such other Section to the extent the relevance of such information to such other 
Section is reasonably apparent on the face of such information. Certain items and matters are listed in the Disclosure 
Schedules for informational purposes only and may not be required to be listed therein by the terms of this Agreement. 
In no event shall the listing of items or matters in a Disclosure Schedule be deemed or interpreted to broaden, or 
otherwise expand the scope of, the representations and warranties or covenants contained in this Agreement. No 
reference to, or disclosure of, any item or matter in any Section of this Agreement or any Section of a Disclosure 
Schedule shall be construed as an admission or indication that such item or matter is material or that such item or matter 
is required to be referred to or disclosed in this Agreement or in such Disclosure Schedule. Without limiting the 
foregoing, no reference to or disclosure of a possible breach or violation of any contract or agreement, Law or 
Governmental Order shall be construed as an admission or indication that a breach or violation exists or has actually 
occurred.  

[ Signature Pages Follow ]  

 
IN WITNESS WHEREOF, the Seller and the Purchaser have caused this Agreement to be executed as of 

the date first written above by their respective officers thereunto duly authorized.  

JETBLUE AIRWAYS CORPORATION  

By:     /s/ Mark D. Powers .  
Name:    Mark D. Powers  
Title:     Executive Vice President and  

Chief Financial Officer  
 
 
 

65  



 

 
 
 

[Signature Page to Purchase Agreement]  



 

 
THALES AVIONICS, INC.  

 
 

 
 

[Signature Page to Purchase Agreement]  

By:  /s/ Patrick Deloche De Noyelle .  
Name: Patrick Deloche De Noyelle 
 

Title: Attorney-in-Fact  



 

 
List of Exhibits and Schedules Omitted from the Agreement  

Pursuant to Item 601(b)(2) of Regulation S-K, the exhibits and schedules to this Agreement have been omitted. A 
list briefly identifying the contents of the omitted exhibits or schedules is set forth below. The Registrant agrees to 
furnish supplementally a copy of any omitted exhibits or schedules to the Securities and Exchange Commission upon 
request.  

 
Disclosure Schedule  
 
 
 

Exhibit 1.01(a)  Parent Release  
Exhibit 1.01(b)  Seller’s Knowledge  
Exhibit 1.01(c)  Sample Closing Statement  
Exhibit 5.07  Transition Services Agreement  
Schedule 8.02(c)  Third-Party Consents and Notices  
Schedule 8.02(e)(ii)  Intellectual Property Assignments  
Schedule 9.02  Certain Seller Indemnification Matters  



 

 

 
 
 

Section 1.01(a)  Annual Financial Statements  
Section 1.01(b)  Interim Financial Statements  
Section 3.01  Organization, Authority and Qualification of the Seller  
Section 3.03  Capitalization; Ownership of Membership Interests and 

Subsidiary Interests  
Section 3.04  No Conflict; Consents and Approvals  
Section 3.05  Financial Information; Corporate Records  
Section 3.06  Absence of Undisclosed Material Liabilities  
Section 3.07  Conduct in the Ordinary Course  
Section 3.08  Litigation  
Section 3.09  Compliance with Laws  
Section 3.10  Licenses, Permits and Approvals  
Section 3.11  Intellectual Property  
Section 3.13  Real Property  
Section 3.14  Environmental Matters  
Section 3.15(a)  Employee Benefit Matters  
Section 3.15(b)  Labor Matters  
Section 3.16  Material Contracts  
Section 3.17  Customers and Suppliers  
Section 3.18  Taxes  
Section 3.19  Brokers  
Section 3.20  Transactions with Affiliates  
Section 3.21  Insurance  
Section 5.01(b)  Conduct of Business Prior to the Closing  
Section 5.08  Intercompany Accounts  
Section 6.01  Employee Benefits  
Section 6.04  Paid Time Off  
Section 6.05  Severance and Incentive Arrangements  



 
 

Exhibit 12.1 

JETBLUE AIRWAYS CORPORATION  
COMPUTATION OF RATIO OF EARNINGS TO FIXED CHARGES  

(in millions, except ratios)  
   

 
 

 

     Three Months Ended March 31,  

     2014    2013  

Earnings:            

  Income before income taxes    $ 6    $ 23  
  Less: Capitalized interest    (3 )   (3 ) 

  Add:            

    Fixed charges    61    64  
    Amortization of capitalized interest    1    1  

       Adjusted earnings    $ 65    $ 85  
Fixed charges:            

  Interest expense    $ 36    $ 39  
  Amortization of debt costs    2    2  
  Rent expense representative of interest    23    23  

      Total fixed charges    $ 61    $ 64  
Ratio of earnings to fixed charges    1.07    1.32  



 
 

Exhibit 31.1 

Rule 13a-14(a)/15d-14(a) Certification of the Chief Executive Officer  

I, David Barger, certify that:  

 

 

 
 

 

1.  I have reviewed this Quarterly Report on Form 10-Q of JetBlue Airways Corporation; 

2.  Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to 
make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period 
covered by this report;  

3.  Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material 
respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;  

4.  The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined 
in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) 
and 15d-15(f)) for the registrant and have:  

a)  designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our 
supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by 
others within those entities, particularly during the period in which this report is being prepared;  

b)  designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our 
supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for 
external purposes in accordance with generally accepted accounting principles;  

c)  evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the 
effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and  

d)  disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most 
recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably 
likely to materially affect, the registrant’s internal control over financial reporting; and  

5.  The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, 
to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):  

a)  all significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are 
reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and  

b)  any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal 
control over financial reporting.  

Date: May 2, 2014  By: /s/ DAVID BARGER     

         Chief Executive Officer     



 
 

Exhibit 31.2 

Rule 13a-14(a)/15d-14(a) Certification of the Chief Financial Officer  

I, Mark D. Powers, certify that:  

 

 

 

 

 

 

 
 

 

1.  I have reviewed this Quarterly Report on Form 10-Q of JetBlue Airways Corporation; 

2.  Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to 
make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period 
covered by this report;  

3.  Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material 
respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;  

4.  The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined 
in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) 
and 15d-15(f)) for the registrant and have:  

a)  designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our 
supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by 
others within those entities, particularly during the period in which this report is being prepared;  

b)  designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our 
supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for 
external purposes in accordance with generally accepted accounting principles;  

c)  evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the 
effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and  

d)  disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most 
recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably 
likely to materially affect, the registrant’s internal control over financial reporting; and  

5.  The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, 
to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):  

a)  all significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are 
reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and  

b)  any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal 
control over financial reporting.  

Date: May 2, 2014     By: /s/ MARK D. POWERS     

            Chief Financial Officer     



 
 

Exhibit 32 

JetBlue Airways Corporation  

SECTION 1350 CERTIFICATIONS  

In connection with the Quarterly Report of JetBlue Airways Corporation on Form 10-Q for the period ended March 31, 2014 , as filed with the 
Securities and Exchange Commission on May 2, 2014 (the “Report”), the undersigned, in the capacities and on the dates indicated below, each 
hereby certify pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002, that the Report fully 
complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 78m or 78o(d)) and the information 
contained in the Report fairly presents, in all material respects, the financial condition and results of operations of JetBlue Airways Corporation.  

 

 
 
 

 

Date: May 2, 2014     By: /s/ DAVID BARGER     

            Chief Executive Officer     

            

            

Date: May 2, 2014     By: /s/ MARK D. POWERS     

            Chief Financial Officer     

            


